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TUESDAY, JULY 1, 1952 


Unirep States SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON INTERIOR, 
AND InsuLaAr AFFAIRS, 
Wash ington, BPG, 

The subcommittee met, pursuant to call, at 10:15 a. m., in room 224, 
Senate Office Building, Senator James E. Murray, presiding. 

Present: Senators James E. Murray (Montana) and Guy Cordon 
(Oregon). 

Also present: Senator William F. Knowland (California) ; Repre- 
sentative Clair Engle (Second Congressional District, California) ; 
Representative Samuel W. Yorty (Fourteenth Congressional District, 
California) ; Representative Clinton D. McKinnon (Twenty-third 
Congressional District, California); Representative John Phillips 
(Twenty-second Congressional District California) ; and Representa- 
tive Norris Poulson (Thirteenth Congressional District California) ; 
Philip B. Perlman, Solicitor General of the United States; Maj. Gen. 
W. P. T. Hill, United States Marine Corps, Quartermaster General of 
the Marine Corps; Lt. Col. E. B. Robertson, United States Marine 
Corps, Chief, Utilities and Public Works Section, Supply Department, 
Marine Corps; Lt. Col. W. H. Robinson, United States Marine 
Corps, Assistant Chief, Utilities and Public Works Section, Supply 
Department, Marine Corps; Col. G. W. Lovelass, Office of the Chief 
of Staff, Legislative Liaison Division, Department of the Army; 
David W. Agnew, Bureau of Yards and Docks, Department of the 
Navy; and George Yackey, general manager, Fallbrook Public Utili- 
ty District. 

Senator Murray. Gentlemen, the hearing will come to order. 

This is a hearing of the subcommittee of the Senate Interior and 
Insular Affairs Committee on H. R. 5368, a bill the title of which reads 
as follows: 

To authorize the Secretary of the Interior to construct, operate, and maintain 
certain faciliites to provide water for irrigation and domestic use from the 
Santa Margarita River, Calif., and the joint utilization of a dam and reservoir 
and other waterwork facilities by the Department of the Interior and the Depart- 
ment of the Navy, and for other purposes. 

This bill was passed by the House of Representatives on May 12 of 
this year. It was sponsored by Congressman McKinnon, of Cali- 
fornia, in the House, and the measure, as reported by the House In- 
terior Committee, is identical with S. 2809, sponsored by the two Cali- 
fornia Senators, Senator Knowland and Senator Nixon. 

I now direct that at this point in the printed record of this hearing 
the full text of H. R. 5368 appear, together with the favorable report 
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of the House Interior Committee on the measure, House Report No. 
1412. 

(H. R. 5368 and H. Rept. No. 1412, together with S. 2809, are as 
follows :) 


[H. R. 5368, 82d Cong., 2d sess.] 
AN ACT To authorize the Secretary of the Interior to construct, operate, and maintain 
certain facilities to provide water for irrigation and domestic use from the Santa 
Margarita River, California, and the joint utilization of a dam and reservoir and other 


waterwork facilities by the Department of the Interior and the Department of the Navy, 
and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Secretary of the Interior, through 
the Bureau of Reclamation acting pursuant to the Federal reclamation laws 
(Act of June 17, 1902, 32 Stat. 388, and Acts amendatory thereof or supple- 
mentary thereto) as far as those laws are not inconsistent with the provisions of 
this Act, is hereby authorized to construct, operate, and maintain such facilities 
aus may be required to make available to Fallbrook Public Utility District for 
irrigation, municipal, and domestic use, seven thousand and five hundred 
acre-feet of water per annum from the De Luz Reservoir hereinafter described : 
Provided, That the Secretary of the Interior shall allocate to irrigation, munici- 
pal, and domestic use an appropriate share of the cost of the De Luz Dam and 
Reservoir and shall enter into a contract or contracts with the Fallbrook 
Public Utility District for the delivery of seven thousand and five hundred 
acre-feet per annum of water from said reservoir under section 9 (d) of the 
Reclamation Project Act of 1939 and the general repayment obligation shall 
be spread in annual installments, which need not be equal, and which may be 
varied in accordance with the economic conditions, all in a manner satisfactory 
to the Secretary of the Interior, over a period not exceeding fifty years, 
exclusive of any development period, which period shall start with the avail- 
ability of water as announced by the Secretary and shall stop with the year 
in which the District’s full entitlement of seven thousand five hundred acre-feet 
of water is available, during such period the District shall pay operation and 
maintenance costs and an appropriate share of the capital costs. During such 
period water shall be delivered to the District under annual water rental notices 
at rates fixed by the Secretary payable in advance, and any moneys collected 
in excess of operation and maintenance costs shall be credited against the capital 
costs and the repayment period fixed herein reduced proportionately: Provided 
further, That the Secretary of the Navy shall operate the dam and reservoir 
for the storage and delivery of water to the Navy reservations located on the 
Rancho Santa Margarita in San Diego County known as Camp Pendleton and 
to Fallbrook Public Utility District pursuant to this section in accordance 
with regulations to be agreed upon between the Secretary of the Navy and 
the Secretary of the Interior, which regulations shall conform to and be in 
harmony with the hereinafter-mentioned memorandum of understanding; and 
the Secretary of the Interior shall transfer to the Secretary of the Navy from 
the payments made by the contracting body or bodies, funds equal to an 
appropriate portion of the operating, maintenance, rehabilitation, replacement, 
and betterment costs of the dam and'‘reservoir, such appropriate portion to be 
agreed upon between the Secretary of the Navy and the Secretary of the 
Interior and the contracting body or bodies: Provided further, That the Secre- 
tary of the Interior may transfer to any body or bodies contracting under this 
section the care, operation, and maintenance of the facilities constructed by the 
Secretary of the Interior, under conditions satisfactory to the Secretary of the 
Interior, and the said body or bodies, and, with respect to such of the facilities 
as are located in the naval reservations, satisfactory also to the Secretary of 
the Navy: Provided further, That in the event of a national emergency involving 
mobilization, it becomes necessary for the Department of the Navy to exercise 
its rights, under the hereinafter-mentioned memorandum of understanding, to 
utilize the yield of the De Luz Reservoir, in excess of twelve thousand five 
hundred acre-feet per annum, the Secretary of the Interior shall determine the 
amount and extent of the damages to the water users of the Fallbrook Public 
Utility District, taking into consideration the damage as a result of being 
deprived of water for that year and the long-term effect of such deprivation. An 
amount equal to the damages as determined by the Secretary shall be considered 
as a payment on the District’s obligation to the United States under its repay- 
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ment contract. In the event the amount of such damages shall exceed the 
unliquidated obligations of the contract, the Department of the Navy shall 
pay to the District the difference between the amount of damages and the 
unliquidated obligation. During the period of such excess use, the operation 
and maintenance charges shall be reduced to an amount equal to such cost 
during said period. The latter proviso is not intended to give nor shall said 
water users individually have any independent claim or right of action against 
the United States of America for damages for deprivation of water, such 
damages being deemed fully compensated by the credit herein provided for to 
be made on the repayment contract of the Fallbrook Public Utility District and 
the contract, or contracts, with said District shall so provide, which contract, or 
contracts, shall be effective only if approved and ratified by a majority vote of 
the electors of said District voting at an election called for that purpose. 

There are hereby authorized to be appropriated, out of any moneys in the 
Treasury of the United States not otherwise appropriated, such sums as may 
be required to carry out the purposes of this section. 

Sec. 2. That upon the completion of the construction of the dam and reservoir 
at the junction of the Santa Margarita River and De Luz Creek in the county 
of San Diego, State of California, authorized by title II, section 201, and title 
IV, section 401, of the Act of Congress of January 6, 1951 (ch. 1212, Public Law 
910), the joint utilization thereof is hereby authorized by the naval reservations 
located on Rancho Santa Margarita in the county of San Diego, State of Cali- 
fornia, and by the Fallbrook Public Utility District, a public agency of the State 
of California, for flood control, conservation, and storage of water for irrigation, 
municipal, and domestic purposes, for the use and benefit of said naval reserva- 
tions and said Fallbrook Public Utility District on a basis of twelve thousand 
five hundred acre-feet per annum to the Navy and seven thousand five hundred 
acre-feet per annum to Fallbrook Public Utility District, all in accordance 
with that certain memorandum of understanding between the Department of the 
Navy, the Fallbrook Public Utility District, Department of the Army, and the 
Department of the Interior, agreed to by representatives of said agencies at 
San Diego, California, December 14, 1949, so far as the same is not inconsistent 
with the provisions of this Act and as further hereinafter provided. 

Sec. 3. The Secretary of the Army through the Chief of Engineers, acting 
in accordance with section 7 of the Flood Control Act of December 22, 1944 
(Public Law 534, Seventy-eighth Congress), is authorized to utilize for pur- 
poses of flood control such portion of the storage capacity of the dam and res- 
ervoir as may be available. 

Sec. 4. All Federal officers and employees in carrying out the laws relating 
to water-resources development and utilization, including the furnishing of 
water to national-defense installations, in States, Territories, or insular pos- 
sessions, shall proceed in conformity with the laws of such States, Territories, or 
insular possessions with regard to the appropriation, use, or distribution of 
water and shall not interfere with or acquire any vested right except upon spe- 
cific authorization and upon due compensation being paid therefor. The provi- 
sions of this Act shall not be construed as affecting or intended to affect in any 
manner whatsoever the provisions of section 8, Reclamation Act, 1902. 

Passed the House of Representatives May 12, 1952. 


Attest: RALPH R. ROBERTS, 
Clerk. 





[H. Rept. 1412, 82d Cong., 2d sess.] 


AUTHORIZING THE SECRETARY OF THE INTERIOR TO CONSTRUCT, OPERATE, AND MAIN- 
TAIN CERTAIN FACILITIES TO PrRovipE WAER FOR IRRIGATION AND DOMESTIC USE 
FROM THE SANTA MARGARITA RIvER, CALIF., AND THE JOINT UTILIZATION OF A 
DAM AND RESERVOIR AND OTHER WATERWORK FACILITIES BY THE DEPARTMENT 
OF THE INTERIOR AND THE DEPARTMENT OF THE NAVY 


The Committee on Interior and Insular Affairs, to whom was referred the bill 
(H. R. 5368) to authorize the Secretary of the Interior to construct, operate, and 
maintain certain facilities to provide water for irrigation and domestie use from 
the Santa Margarita River, Calif., and the joint utilization of a dam and reser- 
voir and other waterwork facilities by the Department of the Interior and the 
Department of the Navy, and for other purposes, having considered the same, 
report favorably thereon with amendments and recommend that the bill do pass. 

The amendments are as follows: 
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AMENDMENTS TO H. R. 5368 



























































Page 2, strike all of lines 11 to 25, inclusive, and insert in lieu thereof the 
words “feet per annum of water from said reservoir under section 9 (d) of 
the Reclamation Project Act of 1989 and the general”. 

Page 3, strike all of lines 1 to 10, inclusive. 

-age 3, line 12, strike the words “in number and amounts” and insert in lieu 
thereof the words “and which may be varied in accordance with the economic 
conditions, all in a manner”. 

Page 3, line 14, change the colon to a comma and insert the following: 
“which period shall start with the availability of water as announced by the 
Secretary and shall stop with the year in which the district’s full entitlement of 
7,500 acre-feet of water is available, during such period the district shall pay 
operation and maintenance costs and an appropriate share of the capital costs. 
During such period water shall be delivered to the district under annual water 
rental notices at rates fixed by the Secretary payable in advance, and any moneys 
collected in excess of operation and maintenance costs shall be credited against 
the capital costs and the repayment period fixed herein reduced proportionally :” 
Page 4, line 13, change the period to a colon and insert the following: 
“Provided further, That in the event of a national emergency involving mobiliza- 
tion, it becomes necessary for the Department of the Navy to exercise its rights, 
under the hereinafter mentioned memorandum of understanding, to ultilize the 
yield of the DeLuz Reservoir, in excess of 12,500 acre-feet per annum, the Secre- 
tary of the Interior shall determine the amount and extent of the damages to 
the water users of the Fallbrook public utility district, taking into consideration 
the damage as a result of being deprived of water for that year and the long- 
term effect of such deprivation. An amount equal to the damages as determined 
by the Secretary shall be considered as a payment on the district’s obligation to 
the United States under its repayment contract. In the event the amount of 
such damages shall exceed the unliquidated obligations of the contract, the 
Department of the Navy shall pay to the district the difference between the 
amount of damages and the unliquidated obligation. During the period of such 
excess use, the operation and maintenance charges shall be reduced to an amount 
equal to such course during said period. The latter proviso is not intended to 
give, nor shall said water users individually have any independent claim or right 
of action against, the United States of America for damages for deprivation of 
water, such damages being deemed fuliy compensated by the credit herein pro- 
vided for to be made on the repayment contract of the Fallbrook public utility 
district and the contract, or contracts, with said district shall so provide, which 
contract, or contracts, shall be effective only if approved and ratified by a ma- 
jority vote of the electors of said district voting at an election called for that 
purpose.” 

Page 5, line 22, strike all of section 4 and insert in lieu thereof the following: 
“Sec. 4. All Federal officers and employees, in carrying out the laws relating to 
water-resources development and utilization, including the furnishing of water 
to national-defense installations, in States, Territories, or insular possessions, 
shall proceed in conformity with the laws of such States, Territories, or insular 
possessions with regard to the appropriation, use, or distribution of water and 
shall not interfere with or acquire any vested right except upon specific authori- 
zation and upon due compensation being paid therefor. The provisions of this 
Act shall not be construed as affecting or intended to affect in any manner 
whatsoever the provisions of section 8, Reclamation Act, 1902.” 


PURPOSE OF THE BILL 


The purpose of the bill is to authorize the Secretary of the Interior to construct, 
operate, and maintain certain facilities to provide water for irrigation and 
domestic uses to the water users in the Fallbrook public utility district from 
the proposed DeLuz Dam to be constructed by the Navy Department to serve 
military establishments on the Santa Margarita River in San Diego County, 
Calif. The bill also provides for the joint utilization of the proposed dam and 
reservoir and other waterwork facilities by the Department of the Navy and 
the Department of the Interior. 
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EXPLANATION OF THE BILL 


H. R. 5368 carries out by appropriate legislation the following two recom- 
mendations of a Special Subcommittee on Irrigation and Reclamation which held 
hearings in Fallbrook, Calif., on August 18 and 14, 1951: 

“(1) That the committee approve legislation implementing the memorandum 
of understanding, which was first approved by the Fallbrook utility district on 
December 14, 1949, and which had the approval of the local representatives of the 
Department of the Navy, Department of the Interior, and Department of the 
Army. This memorandum of understanding suggested a distribution of the 
waters that would be stored behind the De Luz Dam, which is to be constructed on 
the Santa Margarita River by the Department of the Navy. Already funds have 
been appropriated to prepare plans and specifications for construction of the dam. 
These funds were authorized by title 2, section 201, and title 4, section 401, of the 
act of Congress of January 6, 1961 (title 1212, Public Law 910). 

“(2) That legislation be approved which will make it unmistakably clear that 
the control, jurisdiction, and distribution of water from the streams such as the 
Santa Margarita River are subject to State law and that the Federal Government 
has no control whatever and no vestige of power or right over the waters of these 

nonnavigable streams.” 

The Interior Department report of October 5, 1951, shows that the cost of the 
facilities to be constructed by the linterior Department would be approximately 
$1,500,000 and it is believed that approximately $4,000,000 of the total construc- 
tion cost of the dam to serve the military establishments might be allocable to 
a water supply for nonmilitary purposes. It would appear, therefore, that the 
bill would provide reimbursement to the Federal Treasury of a substantial part 
of the construction cost which would not occur without passage of this legislation. 

The legislation does not seek to infringe on any military needs, in the opinion 
of the committee. Amendments have been made to the original bill which make 
it clear that in the event of national emergency involving mobilization, the De- 
partment of the Navy may utilize the yield of the proposed De Luz Reservoir in 
excess of 12,500 acre-feet per annum which would be allocated to the Department 
of the Navy under section 2 of the bill. 

The members of the committee wish to emphasize that in their opinion the 
Navy Department should not make any further increases in the military instal- 
lation which will add an additional burden on the limited water supply. 

The history of negotiations leading up to the memorandum of understanding 
referred to in the above-mentioned recommendations of the special subcommittee 
and other relevant information is contained in the report of the subcommittee 
which is included in this report. 

Also of interest are the reports of the Secretary of the Interior and the views 
of the Secretary of the Navy which are as follows: 

DEPARTMENT OF THE INTERIOR, 
Washington 25, D. C., October 5, 1951. 
Hon. Jonn R. Murpock, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington 25, D. C. 

My Dear Mr. Murpock: Your committee has requested a report from this 
Department on H. R. 5868, a bill to authorize the Secretary of the Interior to 
construct, operate, and maintain certain facilities to provide water for irrigation 
and domestic use from the Santa Margarita River, Calif., and the joint utilization 
of a dam and reservoir and other waterwork facilities by the Department of the 
Interior and the Department of the Navy, and for other purposes. 

Prior to December 27, 1950, the Bureau of Reclamation of this Department was 
engaged, in cooperation with the Department of the Navy and the Department of 
the Army, in investigations looking toward the development of a multiple- 
purpose project for impounding, conserving, and utilizing waters of the Santa 
Margarita River, Calif. It was generally thought at that time that, upon com- 
pletion of the project and the filling of the proposed De Luz Reservoir, the safe 
yield of the river and the reservoir would average about 20,000 acre-feet per year. 
It was also tentatively believed that of this amount approximately 7,500 acre-feet 
could be made available for use outside of Camp Pendleton and other military 
installations in the neighborhood. 

In an effort to firm up this later figure, we inquired of the Navy Department 
concerning its estimated water requirements, pointing out that we recognized 
that that “Department’s interests on the Santa Margarita River are * * #* 
superior to any that this Department has on that stream.” 
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In his response to this inquiry, Secretary Matthews wrote on December 27, 
1950, in part as follows: 

“Recent international developments have caused this Department deep con- 
cern regarding the adequacy of the available supply of water to meet the needs 
of Camp Joseph H. Pendleton, Oceanside, Calif.; the United States Naval Ammu- 
nition Depot, Fallbrook, Calif.; and the United States Naval Hospital, located at 
Camp Joseph H. Pendleton. It is clear to this Department that, for the more 
efficient utilization of the rights acquired by the United States in the Santa Mar- 
garita, it will be necessary to construct at the De Luz Dam site a military dam and 
reservoir to provide an estimated safe annual yield of 20,000 acre-feet of water. 
The dam in question is the only means which will permit full usage, for military 
purposes, of the lands and facilities acquired and constructed in accordance with 
the intended development of the above-mentioned military establishments. * * * 
“The ever-changing demands upon the armed services do not make it possible 
for this Department to estimate definitely the amount of water it will require 
annually from the Santa Margarita River and its tributaries to meet the needs of 
the military establishments for national defense purposes. Therefore, this 
Department cannot make commitments or give assurances that a specific amount 
of water will be available at all times for disposal to local interests. 

“This Department will sell to the Fallbrook public utility district, upon author- 
ization hy the Congress, any amounts of water which may be available from the 
annual yield of the dam and reservoir after they have been constructed and filled 
and national defense requirements for water at Camp Joseph H. Pendleton, the 
United States Naval Hospital, and the United States Naval Ammunition Depot 
have been satisfied.” 

Upon receipt of this advice, the Bureau of Reclamation discontinued its investi- 
gations. Until a contrary determination is made, I cannot recommend that this 
Department be authorized to undertake the construction of diversion works and 
the delivery of water from the Santa Margarita River for purposes other than 
those connected with military needs. 

Inasmuch as the results of the studies which were made by this Department 
may, however, be of interest to your committee in its consideration of H. R. 5368, 
I may summarize them thus: The estimated construction cost, based upon 
January 1949 prices, of the facilities which enactment of section 1 of the bill 
apparently contemplates this Department would build was $1,318,000. This 
cost would be somewhere near $1,500,000 as of today’s prices. These works 
would consist of a four-unit, 40 second-foot capacity pumping plant, with inci- 
dental chlorinating and metering equipment ; 5 miles of buried 30-inch steel pipe ; 
and a standpipe at the southwest corner of the Fallbrook public-utility district’s 
boundaries. Of the estimated cost of constructing De Luz Dam and Reservoir 
(authority for which is, according to the text of H. R. 5368, to be found in the 
act of January 6, 1951 (Public Law 910, 81st Cong.), and may also well be covered 
in sec. 201 of H. R. 4914), it is believed that approximately $4,033,000 would be 
properly allocable to water supply for nonmilitary purposes. The Corps of 
Engineers’ report of 1948 on the Santa Margarita River gives the estimated cost 
of the dam and reservoir at $17,380,000. Given these estimated costs, the ratio 
of the benefits from supplying water for nonmilitary purposes to the cost attrib- 
utable thereto appears to be approximately 5.2 to 1. 

As of January of this year, there were 8,192 acres within the Fallbrook public 
utility district’s boundaries. These were enlarged shortly before or after the 
investigations of the Bureau of Reclamation spoken of above were concluded. 
As of July 1, 1950, 3,960 acres were irrigated, 2,790 acres were arable but not 
irrigated, 750 acres are classified as nonirrigable, and the remainder are occupied 
by the town of Fallbrook, parks, cemeteries, roads, and the like. To supply the 
entire irrigable area within the district it is estimated that the district will re 
quire, over and above any water it may secure if the second barrel of the San 
Diego aqueduct is constructed, from 9,700 to 11,000 acre-feet from De Luz Reser- 
voir for an adequate water supply. Ultimate shortages of 15 to 24 percent of 
requirements are in prospect. 

It is estimated that water for municipal purposes can be sold for approximately 
$120 per acre-foot and that water for irrigation purposes will yield about $35 per 
acre-foot. H. R. 5368 contemplates that repayment can be accomplished in 50 
years. A conservative estimate is that a full 7,500 acre-feet of water for non- 
military uses, as contemplated in the draft of agreement spoken of in section 2 
of H. R. 5368, would not be realized in short of 17 years. In view of this, it 
would seem that provision should be made for a repayment period of 65 years, 
with further provision for acceleration of repayment if water supply condtions 
turn out to be better than those upon which present estimates are based. 
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Section 4 of the bill would, if enacted, require every agency of the Government 
which engages in the development and utilization of water resources in a State 
lying wholly or partially west of the ninety-eighth meridian to conform with the 
laws of the State relating to the control, appropriation, use, or distribution of 
water. It would also forbid any acquisition of a vested right “except upon spe- 
cific authorization and upon due compensation being paid therefor.” This sec- 
tion extends explicitly to agencies furnishing water for national defense installa- 
tions. Without purporting to speak of the impact which such a provision of law 
might have upon the activities of other Federal departments, I can only say that 
I do not believe that any such sweeping proposal as this should be enacted with- 
out extremely careful study. This Department adheres to the view, generally, 
that the development and utilization of water for the direct benefit of and con- 
sumptive use by persons who, if they were themselves undertaking the develop- 
ment, would be required to conform to the laws of their States with respect to 
the appropriation of water could well be required to be undertaken by Federal 
agencies in conformity with such laws. But I am far from prepared to say that, 
in the absence of much clearer decisions from the Supreme Court on the basic 
issues than any I am acquainted with, all Federal uses of water should be required 
so to proceed, let alone that Federal agencies should be stripped of all authority 
to acquire vested rights to the use of water by gift, purchase, or condemnation in 
the absence of specific congressional authorization relating thereto. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to your committee. 

Sincerely yours, 
WILLIAM E. WARNE, 
Assistant Secretary of the Interior. 


oe 


DEPARTMENT OF THE NAVY, 
OFFICE OF THE SECRETARY, 
Washington, October 24, 1951. 
Hon. JoHn R. Murpock, 
Chairman, Committee on Interior and Insular Affairs, 


House of Representatives, Washington, D. C. 


My Dear Mr. CHAIRMAN: Your request for comment on H. R. 5368, to author- 
ize the Secretary of the Interior to construct, operate, and maintain certain facili- 
ties to provide water for irrigation and domestic use from the Santa Margarita 
River, Calif., and the joint utilization of a dam and reservoir and other waterwork 
facilities by the Department of the Interior and the Department of the Navy, 
and for other purposes, has been assigned to the Department of the Navy by the 
Secretary of Defense for the preparation of a report thereon expressing the views 
of the Department of Defense. 

The purpose of H. R. 5368 is to authorize the Secretary of the Interior to con- 
struct, operate, and maintain such facilities as may be required to make available 
to Fallbrook publie utility district for irrigation, municipal, and domestic use, 
7,500 acre-feet of water per annum from the De Luz Reservoir. An appropriate 
share of the cost of construction, maintenance, betterment, and operation of the fa- 
cilities including the dam and reservoir is to be allocated to irrigation, municipal, 
and domestic use by means of a contract between the Secretary of the Interior and 
the Fallbrook public utility district. The bill further provides that the Secretary 
of the Navy shall operate the dam and reservoir for the storage and delivery of 
water to the Navy reservations located on the Rancho Santa Margarita in San 
Diego County known as Camp Pendleton and to Fallbrook public utility district 
pursuant to regulations to be agreed upon by the Secretary of the Navy and the 
Secretary of the Interior, which regulations shall conform to and be in harmony 
with a certain memorandum of understanding entered into between the Depart- 
ment of the Navy, the Fallbrook public utility district, the Department of the 
Army, and the Department of the Interior at San Diego, Calif., December 14, 
1949. This understanding was to the effect that upon completion of the dam 
and reservoir at the junction of the Santa Margarita River and De Luz Creek, 
joint use thereof would be made for flood control, conservation and storage of 
water for irrigation, municipal, and domestic purposes for the use and benefit 
of the naval reservations and the Fallbrook public utility district on a basis of 

2,500 acre-feet per annum to the Navy and 7,500 acre-feet per annum to Fall- 
brook public utility district. The Secretary of the Army, acting through the Chief 
of Engineers, would be authorized to utilize for purposes of flood control such 
portion of the storage capacity of the dam and reservoir as may be available. 
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The Department of the Navy, on behalf of the Department of Defense, objects 
to the enactment of the proposed bill for the following reasons: 

(a) Enactment of the bill would obligate the Department of the Navy to give 
to the Fallbrook public utility district, on a first priority basis, a portion of the 
waters which are appurtenant to the lands acquired by the Government in the 
purchase of Rancho Santa Margarita. 

(b) Enactment of the bill would limit the water supply available for the oper- 
ation of the military establishments refered to above, to that quantity of the 
available Santa Margarita water remaining after 7,500 acre-feet per year had been 
provided to the Fallbrook public utility district. Since an adequate water supply 
is an essential requisite of any military establishment, this provision would result 
in a serious limitation to the capability to expand facilities at Camp Pendleton 
to meet full mobilization requirements. ; 

(c) Enactment of the bill would give the Fallbrook public utility district prefer- 
ential treatment over numerous others who have made claims to the use of the 
waters of the Santa Margarita River. 

(d@) Enactment of the bill would subject all Government establishments, mili- 
tary or otherwise, insofar as development and utilization of water resources are 
concerned, lying wholly or partly west of the ninety-eighth meridian, to the laws 
of the States and Territories in which they are located, and would make the 
operation of such establishments subject to the police powers of the various States 
and Territories. These provisions of the proposed bill are objectionable as 
exclusive Federal jurisdiction over many of the military establishments is 
essential in the interest of national defense. 

It is noted that the bill as written does not make reference to the Naval 
Ammunition Depot or the United States Naval Hospital, although both of 
these establishments are dependent for water upon the Santa Margarita River. 
It is further noted that section 2 of the bill refers to a certain memorandum 
of understanding between the Department of the Navy, the Fallbrook public 
utility district, the Department of the Army, and the Department of the Interior, 
agreed to by representatives of said agencies on December 14, 1949. The Depart- 
ment of the Navy has not executed any such agreement. 

Pursuant to a request of the Secretary of the Navy that the rights of the 
Government in regard to the use of the waters of the Santa Margarita River 
be protected, the Attorney General of the United States instituted proceedings 
in the United States District Court, Southern District of California, Southern 
Division, against the Fallbrook public utility district and others. It is believed 
that no action, such as proposed by H. R. 5368, should be taken until the results 
of the pending litigation are known. 

The Department of the Navy, on behalf of the Department of Defense therefore 
strongly opposes enactment of H. R. 5368. 

This report has been coordinated within the Department of Defense in accord- 
ance with procedures prescribed by the Secretary of Defense. 

The Navy Department has not been advised by the Bureau of the Budget as 
to the relation of this report to the program of the President. However, the 
Bureau of the Budget has advised that there is no objection to the submission of 
this report without such advice. 

Sincerely yours, 
Dan A. KIMBALL, 
Secretary of the Navy. 


The Committee on Interior and Insular Affairs unanimously recommends the 
enactment of H. R. 5368 as amended. 


REPORT OF THE SPECIAL SUBCOMMITTEE ON IRRIGATION AND RECLAMATION ON 
HEARINGS HELD AvuausT 13 AND 14, 1951, ar FALLBROOK, CALIF. 


SEPTEMBER 18, 1951. 
Hon. JoHN R. Murpocr, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington, D. C. 

My DEAR MR. CHAIRMAN: This letter will serve as a report on the hearings of 
our Special Subcommittee on Irrigation and Reclamation, which held hearings 
at Fallbrook, San Diego County, Calif., on August 13 and 14 regarding the con- 
troversy between the local people and the Federal Government over the waters 
of the Santa Margarita River. These hearings at Fallbrook were the last assign- 
ment of the special subcommittee which attended the Central Valley project 
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celebrations and also conducted other inspection trips while in California as 
requested in your letter of July 19, 1951. 

Brief reports on other assignments of the subcommittee in the Central Valley 
of California and in Santa Barbara County will be covered separately. 

The subcommittee for the hearings at Fallbrook, San Diego County, Calif., 
consisted of the following members: 

Representative Clair Engle, chairman 
Representative Walter S. Baring 
Representative Samuel W. Yorty 
Representative Norris Poulson 
Representative John P. Saylor 

Representative Reva Beck Bosone was a member of the special subcommittee 
also, but she was unable to attend the hearings at Fallbrook. However, she 
attended earlier meetings in the northern part of the State. 

Mr. James K. Carr, civil engineer and consultant on irrigation and reclamation 
for the committee, also participated in the hearings and served as clerk at Fall- 
brook for the special subcommittee. 

Our colleague, Congressman Clinton D. McKinnon, was unable to be at the hear- 
ings in Fallbrook, which is located in his congressional district. He had to be 
in Washington, D. C., to appear before another congressional committee on 
behalf of the people of his district to urge construction of the “second barrel” of 
the San Diego aqueduct, a water project that is extremely vital to the San 
Diego area. Mr. O. P. Heald read a statement from Congressman McKinnon in 
which he said: 

“I deeply regret my inability to be with you today for I have looked forward 
to a congressional hearing at Fallbrook for many weeks.” 


INTEREST OF STATE OFFICIALS 


The hearings were considered of such importance to the people of California 
that several members of the joint legislative committee on water problems of 
the State legislature were present and sat with us during the hearings. Also 
several local and metropolitan newspapers as well as the press associations and 
bureaus assigned special representatives to report the progress and outcome of 
the hearings. The members of the State legislature who were present included— 

Senator J. Howard Williams, chairman, joint legislative committee on 
water problems. 

Senator Ben Hulse. 

Senator Nelson Dilworth. 

Senator Hugh P. Donnelly. 

Assemblyman Ralph R. Cloyd, vice chairman. 

Assemblyman John B. Cook. 

Assemblyman Harold K. Levering. 

Assemblyman William S. Grant. 

Assemblyman Carley V. Porter. 

The hearings were begun at 2 p. m. on August 15 in the auditorium of the 
Fallbrook High School, and lasted until 10 p. m. on the 13th, except for a 2-hour 
break for supper. On August 14 the hearings were resumed at 10 a. m. and were 
concluded at 1 p. m. The 9 hours of hearings were equivalent to 414 days of 
hearings had they been held in the usual manner in Washington where we can 
conveniently take only 2 hours a day for hearings. 

The manner in which arrangements for the hearings were made was out- 
standing and the local committee in charge deserves high praise for its assist- 
ance to the subcommittee. The steering committee for the local people consisted 
of— 

George F. Yackey 

Ed Berg 

Raymond (Jim) Wayman 
George Roesch 

Carroll Huscher 

Many other local people too numerous to mention made an “all-out” effort to 
help the subcommittee conduct the hearings with all possible ease and speed. 
Local organizations also assisted, notably the women’s groups of the Methodist 
Church, the Catholic Church, and the Eastern Star. 

You will want a brief report, we are sure, on the interest shown in the hearings 
which you authorized. The large auditorium of the Fallbrook High School was 
completely filled most of the time, and because even standing room was not 
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available for everyone, loud speakers were set up on the outside of the building 
so that the people who could not get into the auditorium were able to listen 
to the proceedings. The crowds of people coming to Fallbrook were so large 
that emergency lunch and dining rooms were set up by local church and lodge 
groups. 

INSPECTION OF AREA 


A short inspection tour of the area to see the difference between land with water 
and without water was sufficient to understand the ‘life or death atmosphere” 
which pervaded the hearings so far as the local people were concerned. We will 
not attempt to reiterate the testimony here, but you will be interested, we are sure, 
in the transcript of testimony which shows these small landowners were very 
pleased that a congressional subcommittee would come to California to hear their 
views. As the chairman said at the conclusion of the hearings, we feel that 
some inexperienced attorneys in the Justice Department do not fully realize the 
terrific impact that can be brought to bear when the Federal Government brings 
suit against an ordinary citizen. 


EXPLANATION OF COMMITTEES FUNCTION 


At the outset of the hearings the chairman made it clear that the function of 
the subcommittee was to learn first from the local people the position taken by 
the Federal Government with respect to their individual water rights and prob- 
lems, and, second, why it is necessary to serve some 14,000 people, or whatever 
the figure may be, to settle the water rights of the Santa Margarita River. 

At the beginning of the hearings I also made it clear that the committee did 
not intend to interfere in any way with the court proceedings. In this respect 
the chairman pointed out the constitutional separation of powers between the 
executive, legislative, and judicial departments of our Government. He also 
mentioned, however, that the people had the constitutional right of petition 
when actions of the Government were unreasonable or burdensome. 

With that introduction the chairman explained that we would make recom- 
mendations to the Committee on Interior and Insular Affairs, and if the full 
committee agreed with the recommendations of the subcommitteé, then these 
recommendations would be submitted to the executive departments. He also 
explained that in the final analysis the Congress could take legislative action 
which would be binding on the executive department. No executive department 
witnesses were called because we wished to devote all the time possible to the 
hearing of the local witnesses. 


LOCAL WITNESSES 


The subcommittee heard testimony from 29 witnesses, including 22 local land- 
owners. Approximately 15 other witnesses were scheduled to testify, but time 
did not permit them to be heard. The witnesses who testified were as follows: 


G. E. Arnold, San Diego Mrs. William Lattimer, Fallbrook 
FE. L. Barbee, Fallbrook Lawrence Lenfers, Fallbrook 

H. H. Bergman, Fallbrook Ruth Lillie, Fallbrook 

Felix Carnsey, Fallbrook Ray Gird Peters, Fallbrook 

J. J. Deuel, Berkeley Sam Roper, Fallbrook 

R. D. Elliott, Long Beach Franz R. Sachse, Fallbrook 

R. C. Faulkner, Fallbrook Judge Harry H. Smelser, Fallbrook 
Mary Golden, Fallbrook Phil D. Swing, San Diego 

Mrs. Etta Hamilton, Fallbrook Charles Stubblefield, Fallbrook 
Joe Hayes, Fallbrook Raymond Wayman, Fallbrook 

O. P. Heald, Fallbrook Victor B. Westfall, Sr., Fallbrook 
Harry Held, Fallbrook Charles H. Wilding, Fallbrook 
Evan Hewes, Imperial Valley Senator J. Howard Williams, 
Mrs. Mary Hubbard, Fallbrook Porterville 

Arnold Klause, San Diego George F. Yackey, Fallbrook 


The selection of witnesses by the local committee was done in such a way that 
our subcommittee obtained representative testimony in a short period of time. 
Introductory remarks were made by Mr. Raymond Wayman and Mr. O. P. 
Heald. Mr. Victor B. Westfall, Sr., a merchant and long-time resident of the 
area, outlined the Fallbrook area history for the members of the subcommittee. 
Mr. Evan Hewes, president of the Imperial irrigation district, spoke as a repre- 
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sentative for all affected parties. The Fallbrook utility district was ably repre- 
sented by Mr. George F, Yackey, chief engineer and general manager, and Mr. 
Phil D. Swing, attorney for the district. Mr. Swing’s testimony was of particu- 
lar value to the subcommittee and I shall report further on it in subsequent 
paragraphs. 


WATER USERS REPRESENTED 


Local landowners were called representing various categories substantially 
as outlined below: 

(a) Riparian owners on the Santa Margarita River. 

(b) People of the upper basin area. 

(c) Riparian owners using off-the-river wells with no other source of supply. 

(d) Appropriators using water under permit. 

(e) Owners of patented land. 

(f) Users who have no other source than the Fallbrook public-utility district. 

(9) Utility-district landowners who depend entirely on well water. 

(h) Utility-district landowner who can use district services but depends en- 
tirely on local ground-water services. 

(i) “Shotgun” action people who were served although they own no land in 
the Santa Margarita watershed or who don't own any land at all. 

(j) Owners who own land in the Santa Margarita River watershed but use 
water from the watershed of the San Luis Rey. 

Other witnesses were representing various organizations. Among these wit- 
nesses were Franz R. Sachse, former president o fthe Fallbrook utility district 
and former deputy director of public works for the State of California; J. J. 
Deuel, California Farm Bureau representative; and Arnold Klause, assistant 
manager of the San Diego Chamber of Commerce. 

It was a pleasure to also have the statements of Senator J. Howard Williams, 
chairman, and Assemblyman Ralph R. Cloyd, vice chairman, of the State legis- 
lative committee on water problems. 


HISTORY OF NEGOTIATIONS 


We referred earlier to the testimony of Mr. Phil D. Swing, former Member of 
Congress and attorney for the Fallbrook public-utility district. Mr. Swing’s tes- 
timony is especially valuable to the subcommittee because it documents the 
events that led up to the action of the Justice Department which precipitated the 
present controversy over the waters of the Santa Margarita River. From Mr. 
Swing’s testimony the important documents and actions can be listed generally 
as follows: 

1924: Fallbrook irrigation district (predecessor in interest of the Fallbrook 
Public Utility District) made a filing on waters in the Santa Margarita River. 

1933: Fallbrook Public Utility District installed a pump in the Santa Mar- 
garita River and began continuous use of water from the river. 

October 4, 1946: Fallbrook Public Utility District made application to divert 
21% cubic feet per second from Santa Margarita River. 

October 11, 1946: Fallbrook Public Utility District filed application No. 11587 
for 10,000 acre-feet per annum from the Santa Margarita River (permit granted 
April 23, 1951). 

November 28, 1947: Fallbrook Public Utility District filed application No. 
12178 for 10,000 acre-feet per annum from the Rainbow River, tributary to the 
Santa Margarita River. 

November 28, 1947: Fallbrook Public Utility District filed application No. 
12197 for 10,000 acre-feet per annum from Sandia Creek, a tributary of the 
Santa Margarita River. 

February 18, 1948: State of California granted the application of the Fall- 
brook Public Utility District for the right to divert 24% cubic feet per second 
from the Santa Margarita River. 

June 30, 1948: United States Navy filed application No. 12576 for 165,000 
acre-feet per annum to be impounded behind the proposed De Luz Dam from 
which a safe yield of 12,540 acre-feet per annum was expected. 

1948: (Negotiations were under way for a memorandum of understanding 
between the Fallbrook Public Utility District and the departments of the Fed- 
eral Government that were involved when the Navy’s application for hearing 
was noticed. Mr. Swing attended his first conference regarding negotiations 
on November 17, 1948). 
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January 13, 1949: Assistant Secretary of the Interior William E. Warne in- 
formed Mr. Phil D. Swing by letter that some agreement on the project for 
the Santa Margarita River was expected momentarily. 

January 27, 1949: An all-day conference of interested parties was held which 
resulted in a tentative agreement and drafting of a resolution. 

January 31, 1949: The board of directors of the Fallbrook Public Utility 
District unanimously adopted the resolution which had been drafted to represent 
the consensus of the conference. 

March 1949: Fallbrook Public Utility District entered a protest against Navy 
application No. 12576. 

March 15, 1949: Mr. Phil D. Swing received information in a personal letter 
indicating a bill had been drafted so the matter could be handled separately 
from the public works authorization. 

March 29, 1949: The Navy acknowledged the protest and said— 

“the cooperation and interest of the Fallbrook Public Utility District in further- 
ing the cause of the proposed multiple-purpose dam is appreciated, and it is 
sincerely hoped that the project will receive the early approval of Congress.” 

May 4, 1949: Mr. Phil D. Swing, representing the Fallbrook Public Utility 
District, met with interested parties in Washington, D. C., to reach agreement 
on the draft of the legislation. 

May 5, 1949: Mr. Swing and Congressman McKinnon met with Mr. Veeder 
and agreement was reached that the Fallbrook Public Utility District would— 
“secure froin the Vail interests a written waiver and consent that the Govern- 
ment might deliver from the De Luz Dam, and from their share of the water, 7,500 
acre-feet of water to Fallbrook and that Vail would never at any time claim 
that was a violation of the stipulated agreement.” 

May 6, 1949: Mr. Swing and Congressman McKinnon presented a form of 
waiver to the Justice Department representatives and were informed the Jus- 
tice Department would consider it and inform Messrs. Swing and McKinnon 
shortly of the Department’s views. 

May 17, 1949: Mr. A. Devitt Vanech, representing the Justice Department, 
wrote a letter to Mr. Swing saying the matter had been discussed with the Navy 
Department and copies of the form of waiver had been forwarded to the Navy and 
Mr. Swing could expect to receive an acceptable form of waiver about May 25, 
1949. 

June 9, 1949: Mr. A. 
informed Mr. Swing that 
“consideration has been given to the proposed communication [the form of waiver] 
and it appears adequate to cover the proposition discussed between representa- 
tives of your department and representatives of this department.” 

July 16, 1949: Congressman McKinnon informed Mr. Swing by telegram that 
the proposed form of waiver for Vail had been approved by the Justice Depart- 
ment in a letter to the Navy Department. 

August 2, 1949: Memorandum to Admiral Manning by Willis R. Dudley regard- 
ing a conference of July 29, 1949, which mentions for the first time, in Mr. Swing’s 
opinion, that the stipulated judgment between the O'Neills (Santa Margarita 
Rancho) and the Vails divided up all the water in the Santa Margarita River. 
(See transcript of testimony for details). 

September 29, 1949: Congressman McKinnon reported that the objections 
raised with respect to the transmittal of the form of waiver for the Vails had 
been overcome and Mr. McKinnon said he would introduce the necessary legis- 
lation for the multiple-purpose project as soon as the Navy Department and 
Interior Department had approved the draft of it. 

December 12, 13, and 14, 1949: Conferences were held at Camp Pendleton 
and as a result a memorandum of understanding was drawn up by the representa- 
tives of the interested parties who were present: 

December 22, 1949: Memorandum of understanding was transmitted by Captain 
Johnson to the Fallbrook public utility district. 

January 9, 1950: The Fallbrok public utility district approved and executed 
the memorandum of understanding between the Department of the Navy, the 
Fallbrook public utility district, the Department of the Army, and the Depart- 
ment of the Interior. 

January 11, 1950: Executed documents were transmitted to Captain Johnson. 

January 24, 1950. Congressman McKinnon wired Mr. Swing that the “San 
Diego agreement scheduled to be signed without change by Admiral Jelley 
tomorrow.” 


March 20, 1950: Congressman McKinnon reported after several delays and 
inquiries— 
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“Agreement approved today by Chief of Naval Operations. Assistant Secretary 
must now approve and then Secetary Navy shouldn’t be long.” 

Mareh 27, 1950: Congressman McKinnon informed Mr. Swing by letter: 

“I feel sure we will have the San Diego agreement ratified by Secretary of 
Navy before week is out and the Secretary of the Interior is all set to go as soon 
as we get the document over from the Navy.” 

Mr. Swing’s testimony indicated that following March 27, 1950, there were 
no communications or written documents stating the memorandum of under- 
standing would not be approved by the Navy or the Justice Department until 
the complaint was filed on July 18, 1951, in the case of the United States of 
America v. the Fallbrook Public Utility District et al. 


TWO BASIC QUESTIONS 


At the opening of the hearing, the chairman stated two basic questions which 
he hoped the hearings would answer. 

The first was the reason and the necessity for a suit of this magnitude involv- 
ing as it did between 10,000 and 14,000 defendants. Nothing which developed 
in the hearings indicated the necessity or any good reason for bringing a suit 
involving thousands of small defendants with trifling or nonexistent water claims. 
Ninety percent of the water in the Santa Margarita River is used by less than 
10 percent of the users. Consequently, it would be possible to get a practical 
definition of the water rights on the river by suing the 10 percent using 9O percent 
of the water. Suing the thousands of small defendants as the Government has 
done in this instance may give a technical and encyclopedic definition of the 
water rights. But, such a definition is of no practical value for the reason that 
not more than 90 percent of the flow in the watershed can be controlled anyway. 
The losses in a stream from transpiration, evaporation, and casual! and insig- 
nificant diversions ordinarily amount to more than 10 percent. Therefore, no 
useful purpose is served by securing a legal and encyclopedic definition of water 
rights down to the last bucketful. It can be concluded, then, that the legal 
theorists in the Attorney General's Ollice have unnecessarily put the Federal 
taxpayers to great expense and the local people to great provocation and legal 
expense for no practical reason whatever. 

The second question stated by the chairman at the commencement of the hear- 
ing is whether or not the Federal Government asserts some right or claim in its 
sovereign capacity which could not be asserted by a private holder of the same 
purchase documents. It appears from the testimony that the Government is 
standing on its purchase documents, plus the stipulated judgment between the 
Vails and the O'Neills. The pleadings filed by the Government are subject 
to the interpretation that it asserts some claims in its sovereign capacity and for 
defense purposes, although this has been denied by the Government’s attorneys. 
The Government apparently takes the position that the stipulated judgment 
between the Vails and the O'Neills divided the river and that the judgment was 
binding op everyone on the watershed even though other users on the river were 
not parties to the litigation. This is a novel lezal theory, to say the least, but 
it would seem to indicate that the Federal Government is not asserting a hizher 
position than a private holder of the same purchase documents could assert. 
However, it might be well to point out that in the testimony before the Judiciary 
Subcommittee of the House, the representatives of the Attorney General's Office 
indicated that they would assert the Federal Government's sovereignty against 
any claim of prescriptive use of water which might impair the Government's 
rights under its purchase documents. If this position is sustained by the court, 
a Federal agency on any stream in California will to that extent become a prefer- 
ential user of water with preferential rights not subject to impairment by pre- 
scriptive use of water by others. 


NAVY MANEUVERS 


It is apparent from the testimony that the Navy does not come into the cour 
of public opinion with entirely clean hands. The Navy had participated in the 
original negotiations with the Falbrook public utility district, which culminated 
in the memorandum of understanding approved on December 14, 1949. From the 
negotiations it was apparent that the Navy was not only willing but anxious 
that the Army engineers, the Bureau of Reclamation, and the Fallbrook public 
utility district jointly undertake the neecsssary steps to build the reservoir 
contemplated at the De Luz site. It was obvious that the Navy saw no chance 
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of building the project itself at that time, and hoped to gain by the sponsorship 
of the project by the Bureau of Reclamation, the Army engineers, and the 
Fallbrook public utility district. After the passage of the omnibus defense 
public works bill, which in effect authorized the Defense Department to build 
anything it wanted to provided the construction was connected with a defense 
installation, the situation was quite different. The Navy saw the chance to build 
the project itself and to exclusively own and operate it. Thereupon, the Navy 
took advantage of the technical machinations of the legalists in the Attorney 
General’s Office as a convenient method of escape from an agreement mutually 
and openly arrived at. This was nothing more or less than Federal interagency 
power politics in the raw. 


CONSTRUCTIVE APPROACH REQUIRED 


As we developed the testimony during the hearings it became apparent that 
not enough water could be available to meet all of the requirements of the 
Federal Government and the needs of the rapidly growing local area unless 
the floodwaters of the Santa Margarita River could be controlled and put to 
beneficial use. Therefore, we endeavored to take a constructive approach to 
the problem, bearing in mind that litigation over limited water supplies doesn’t 
make new water available. During the hearings we also kept in mind a major 
issue in the hearings which dealt with the right of the Federal Government to 
take water for its use without regard to the laws of the State which pertain 
to water rights. 


RECOMMENDATIONS 


Two major recommendations were made and unanimously approved by the 
subcommittee as a result of this approach to the problem. The recommendations 
to the Committee on Interior and Insular Affairs are as follows: 

(1) That the committee approve legislation implementing the memorandum 
of understanding, which was first approved by the Fallbrook utility district on 
December 14, 1949, and which had the approval of the local representatives of 
the Department of the Navy, Department of the Interior, and Department of 
the Army. This memorandum of understanding suggested a distribution of the 
waters that would be stored behind the De Luz Dam, which is to be constructed 
on the Santa Margarita River by the Department of the Navy. Already funds 
have been appropriated to prepare plans and specifications for construction of 
the dam. These funds were authorized by title 2, section 201, and title 4, sec- 
tion 401, of the act of Congress of January 6, 1951 (title 1212, Public Law 910). 
(2) the subcommittee recommends to the Interior and Insular Affairs Com- 
mittee that legislation be approved which will make it unmistakably clear 
that the control, jurisdiction, and distribution of water from the streams such 
as the Santa Margarita River are subject to State law and that the Federal 
Government has no control whatever and no vestige of power or right over the 
waters of these nonnavigable streams. 

The form of legislation necessary to accomplish these objectives can be de- 
veloped in the meeting of the Committee on Interior and Insular Affairs. We are 
informed that Representative Clinton D. McKinnon, who represents the area 
covered by the Fallbrook public utility district, is drafting legislation in con- 
sultation with the local people which he believes will carry out the recommen- 
dations of the subcommittee. We will bring a copy of this legislation to your 
attention as soon as it has been introduced. 

A copy of the memorandum of understanding between the Fallbrook utility 
district representatives and the local representatives of the Federal Govern- 
ment is attached, together with a letter of December 22, 1949, from Capt. C. R. 
Johnson, United States Navy, to Mr. Franz R. Sachse, president of the Fallbrook 
public utility district. 

Crarr Enoir, Chairman, 
Water S. Barina. 
Samvuet W. Yorry. 

Norris Povutson. 

Joun P, SaYor. 
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PUBLIC WoRKS OFFICE, 
ELEVENTH NAVAL DISTRICT, 
San Diego, Calif., December 22, 1949. 
Mr. FRANZ SACHSE, 
President, Fallbrook Public Utility District, 
Fallbrook, Calif. 

Dear SiR: As a result of conferences held at Camp Joseph H. Pendleton and 
the district public works office on December 12, 13, and 14, 1949, in connection 
with the proposed DeLuz Canyon Dam on the Santa Margarita River, the enclosed 
memorandum of understanding was approved by all interested parties. Ten 
copies of the memorandum are forwarded herewith. 

It is requested that the Fallbrook public utility district signify by resolution 
that the memorandum of understanding is satisfactory and that five copies of the 
memorandum be executed and returned to this office, together with five certified 
copies of the resolution authorizing the approval. The approved copies of the 
memorandum will be forwarded to the Navy Department in Washington for 
signature of the Navy Department and the other interests that are a party thereto. 

A copy of the proposed bill authorizing the construction of the dam is attached 
to the memorandum of understanding. It was suggested in the conferences that 
the portion of the bill providing that the Secretary of the Interior shall transfer 
to the Secretary of the Navy funds received by him from the operator be rewritten 
in order to assure that funds so transferred will not revert to the miscellaneous 
receipts of the Treasury, and will be available for expenses arising out of the 
operation of the reservoir. 

A copy of the memorandum of understanding has been delivered by hand to 
Mr. Phil D. Swing, attorney for the Fallbrook public utility district. 

Very truly yours, 
C. R. JOHNSON, 
Captain, CEC, USN, Public Works Officer. 


MEMORANDUM OF UNDERSTANDING BETWEEN THE DEPARTMENT OF THE NAvy, 
THE FALiBROOK PusBLic Utinity DIStTRIcT, DEPARTMENT OF THE ARMY, AND 
THE DEPARTMENT OF THE INTERIOR 


The parties named in the title of this memorandum all being conversant with 
the terms and provisions of the attached bill for an act to authorize the Secretary 
of the Navy to construct, maintain, and operate a dam and reservoir on the Santa 
Margarita River in the State of California and for other purposes, have reached 
the following understanding relating to the operation of said proposed dam and 
reservoir when authorized and construction thereof is completed: 

1. Best obtainable hydrologic data, which are accepted by the parties as the 
basis for this understanding show that a dam built at the DeLuz site to a height 
sufficient to create a reservoir of 188,000 acre-feet active conservation capacity 
will create a reservoir having a firm yield during its initial filling as indicated by 
the figures below: 


Active reser- 


Subsequent 

voir content unsequen 
Mar. 1 | firm yield 

| Sea acre-feet) 
| (acre-feet) (acre-feet 


0 3, 400 

44,000 | 8, 000 

54, 000 9, 000 

63, 000 | 9, 800 

| 74, 000 10, 800 

| 83, 000 | 11, 600 

94, 000 12, 500 

98, 000 2, 800 
115,000 | 14,300 | 
| 139, 000 | 16, 300 | 

| 160, 000 18, 000 
176, 000 19,300 | 
| 188,000 | 20,000 | 
| | | 
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Subsequent to the reservoir filling to 188,000 acre-feet, the firm annual yield is 
estimated to be 20,000 acre-feet at any stage of the reservoir. 

2. As between the naval reservations and the Fallbrook public-utility district, 
division of the waters of the Santa Margarita River and of the De Luz Reservoir 
shall conform to the following: 

(a) Until such time, immediately following construction of De Luz Dam, as 
the reservoir attains an active content of 63,000 acre-feet, naval reservations 
will satisfy their basic requirements but not exceed a draft upon the reservoir 
of 8,000 acre-feet in any year except in the case of a national emergency involving 
mobilization; Fallbrook would satisfy its requirements to the extent possible 
without exceeding a draft upon the river or reservoir of 1,800 acre-feet. 

(b) After the reservoir has attained an active content of 63,000 acre-feet and 
until an active content of 98,000 acre-feet has been attained, the naval reserva- 
tions will satisfy their basic requirements but not exceed a draft upon the reser- 
voir of 8,000 acre-feet in any year except in case of a national emergency involv- 
ing mobilization; Fallbrook would divert from the river or reservoir the differ- 
ence between the firm yield indicated in the table above, and the naval reser- 
vations 8,000 acre-feet. 

(c) When an active reservoir content of 98,000 acre-feet is reached, the 12,800 
acre-feet yield of the reservoir will have been divided, following the rule of (0), 
8,000 acre-feet to the naval reservations except in case of a national emergency 
involving mobilization, 4,800 acre-feet to Fallbrook. These quantities represent 
62.5 percent and 37.5 percent of the whole. Thereafter, and until the reservoir 
fills, the firm yield of the reservoir as indicated by the table above shall be divided 
in that proportion. 

(d) After the reservoir fills, and except in the case of national emergency 

involving mobilization, the 20,000 acre-feet firm yield would be divided; 12,500 
acre-feet to the naval reservations, 7,500 acre-feet to Fallbrook. Water unused 
by either party after the reservoir fills initially would accrue to the credit of that 
party. Credit to the United States and to Fallbrook shall not exceed 62.5 per- 
cent and 37.5 percent, respectively of that part of the conservation capacity that 
would be unoccupied if no credits existed to either party. When the reservoir 
refills to its full conservation capacity, namely, 188,000 acre-feet, all credits to 
. either party shall become null and void. 
3. Water losses from De Luz Reservoir, including but not limited to evaporation 
losses, shall be charged against water in storage to the credit of the Naval Reser- 
vations, Fallbrook Publie Utility District, or both, and against that water which 
would be in De Luz Reservoir if no credits to either party existed in the ratio 
that each segment of the reservoir content bears to the total content. 

$. All claims of the Fallbrook Public Utility District in and to rights to the 

use of waters from the Santa Margarita River will be transferred to the reservoir 
created by the proposed dam, and after it is in operation, be forever satisfied 
from the quantities of water accorded to that district pursuant to this Memo- 
randum of Understanding. 
5. It is understood and agreed that the top 23,000 acre-feet of DeLuz Reservoir 
shall be used exclusively for the control of floods of the Santa Margarita River, 
under rules prescribed by the Secretary of the Army through the Chief of 
Engineers. 

6. In case the Secretary of the Interior shall, as provided in the proposed bill, 
transfer to the contracting body or bodies the operation of the works provided 
for in section 2 of the proposed bill, the Secretary of the Navy will make available 
to such body or bodies free and unrestricted access to those works as may be 
necessary for the proper operation of the works and facilities, subject only to the 
requirements of the national defense. 

7. It is understood that nothing contained in this memorandum of under- 
standing is intended to affect the right, title, and interest of the United States of 
America to the right to the use of water from the Santa Margarita River, as 
provided for in the judgment entered in the case entitled: “Rancho Santa Mar- 
garita, a corporation, v. N. R. Vail, et al., No. 42850, in the Superior Court of the 
State of California, in the County of San Diego.” 

8. It is understood that the Department of the Navy will initiate a request of 
the Department of Justice that appropriate action be taken by the United States 
to protect the rights to the use of water as proposed in this memorandum of 
understanding whenever and wherever the same may be attacked. 

9. It is understood that the Secretary of the Navy and the Secretary of the 
Interior will request the Attorney General of the United States to advise them of 
the best means to safeguard and protect the use of water by the United States as 
herein proposed and against any encroachment thereof. 
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10. It is understood that the provisions of this memorandum of understanding 
are subject to approval by the Department of the Navy, Fallbrook Public Utility 
District, Department of the Interior, and the Department of the Army, and that 
it shall not be effective unless approved by all of the parties. 


Fallbrook Public Utility District. 


Department of the Army. 


Department of the Interior. 


[S. 2809, 82d Cong., 2d sess. ] 

A BILL To authorize the Secretary of the Interior to construct, operate, and maintain 
certain facilities to provide water for irrigation and domestic use from the Santa 
Margarita River, California, and the joint utilization of a dam and reservoir and other 
waterwork facilities by the Department of the Interior and the Department of the Navy, 
and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Secretary of the Interior, through 
the Bureau of Reclamation acting pursuant to the Federal reclamation laws 
(Act of June 17, 1902, 32 Stat. 888, and Acts amendatory thereof or supple- 
mentary thereto) as far as those laws are not inconsistent with the provisions 
of this Act, is hereby authorized to construct, operate, and maintain such facilities 
as may be required to make available to Fallbrook Publie Utility District for 
irrigation, municipal, and domestic use, seven thousand tive hundred acre-feet 
of water per annum from the De Luz Reservoir hereinafter described: Provided, 
That the Secretary of the Interior shall allocate to irrigation, municipal, and 
domestic use an appropriate share of the cost of the De Luz Dam and Reservoir 
and shall enter into a contract or contracts with the Fallbrook Public Utility 
District for the delivery of seven thousand five hundred acre-feet per annum 
of water from said reservoir under section 9 (d) of the Reclamation Project 
Act of 1989 and the general repayment obligation shall be spread in annual 
installments, which need not be equal, and which may be varied in accordance 
with the economic conditions, all in a manner satisfactory to the Secretary of 
the Interior, over a period not exceeding fifty years, exclusive of any develop- 
ment period, which period shall start with the availability of water as announced 
by the Secretary and shall stop with the year in which the district's full entitle- 
ment of seven thousand five hundred acre-feet of water is available, during such 
period the district shall pay operation and maintenance costs and an appropriate 
share of the capital costs. During such period water shall be delivered to the 
district under annual water rental notices at rates fixed by the Secretary payable 
in advance, and any moneys collected in excess of operation and maintenance 
costs shall be credited against the capital costs and the repayment period fixed 
herein reduced proportionately: Provided further, That the Secretary of the 
Navy shall operate the dam and reservoir for the storage and delivery of water 
to the Navy reservations located on the Rancho Santa Margarita in San Diego 
County known as Camp Pendleton and to Fallbrook Publie Utility District 
pursuant to this section in accordance with regulations to be agreed upon between 
the Secretary of the Navy and the Secretary of the Interior, which regulations 
shall conform to and be in harmony with the hereinafter-mentioned memorandum 
of understanding ; and the Secretary of the Interior shall transfer to the Secretary 
of the Navy from the payments made by the contracting body or bodies, funds 
equal to an appropriate portion of the operating, maintenance, rehabilitation, 
replacement, and betterment costs of the dam and reservoir, such appropriate 
portion to be agreed upon between the Secretary of the Navy and the Secretary 
of the Interior and the contracting body or bodies: Provided further, That the 
Secretary of the Interior may transfer to any body or bodies contracting under 
this section the care, operation, and maintenance of the facilities constructed by 


the Secretary of the Interior, under conditions satisfactory to the Secretary of 
the Interior, and the said body or bodies, and, with respect to such of the 
facilities as are located in the naval reservations, satisfactory also to the Seere- 
tary of the Navy: Provided further, That in the event of a national emergency 


involving mobilization, it becomes necessary for the Department of the Navy 
to exercise its rights, under the hereinafter-mentioned memorandum of under- 
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standing, to utilize the yield of the De Luz Reservoir, in excess of twelve thousand 
five hundred acre-feet per annum, the Secretary of the Interior shall determine 
the amount and extent of the damages to the water users of the Fallbrook Public 
Utility District, taking into consideration the damage as a result of being deprived 
of water for that year and the long-term effort of such deprivation. An amount 
equal to the damages as determined by the Secretary shall be considered as a 
payment on the district’s obligation to the United States under its repayment 
contract. In the event the amount of such damages shall exceed the unliquidated 
obligations of the contract, the Department of the Navy shall pay to the district 
the difference between the amount of damages and the unliquidated obligation. 
During the period of such excess use, the operation and maintenance charges 
shall be reduced to an amount equal to such cost during said period. The latter 
proviso is not intended to give nor shall said water users individually have any 
independent claim or right of action against the United States of America for 
damages for deprivation of water, such damages being deemed fully compensated 
by the credit herein provided for to be made on the repayment contract of the 
Fallbrook Public Utility District and the contract, or contracts, with said district 
shall so provide, which contract, or contracts, shall be effective only if approved 
and ratified by a majority vote of the electors of said district voting at an election 
called for that purpose. 

There are hereby authorized to be appropriated, out of any moneys in the 
Treasury of the United States not otherwise appropriated, such sums as may 
be required to carry out the purposes of this section. 

Sec. 2. That upon the completion of the construction of the dam and reservoir 
at the junction of the Santa Margarita River and De Luz Creek in the county 
of San Diego, State of California, authorized by title II, section 201, and title 
IV, section 401, of the Act of Congress of January 6, 1951 (ch. 1212, Public 
Law 910), the joint utilization thereof is hereby authorized by the naval reser- 
vations located on Rancho Santa Margarita in the county of San Diego, State 
of California, and by the Fallbrook Public Utility District, a public agency of 
the State of California, for flood control, conservation, and storage of water 
for irrigation, municipal, and domestic purposes, for the use and benefit of said 
naval reservations and said Fallbrook Publie Utility District on a basis of twelve 
thousand five hundred acre-feet per annum to the Navy and seven thousand five 
hundred acre-feet per annum to Fallbrook Public Utility District, all in accord- 
ance with that certain memorandum of understanding between the Depart- 
ment of the Navy, the Fallbrook Public Utility District, Department of the 
Army, and the Department of the Interior, agreed to by representatives of said 
agencies at San Diego, California, December 14, 1949, so far as the same is not 
inconsistent with the provisions of this Act and as further hereinafter pro- 
vided. 

Sec. 3. The Secretary of the Army through the Chief of Engineers, acting in 
accordance with section 7 of the Flood Control Act of December 22, 1944 (Public 
Law 534, Seventy-eighth Congress), is authorized to utilize for purposes of 
flood control such portion of the storage capacity of the dam and reservoir as 
may be available. 

Sec. 4. All Federal officers and employees in carrying out the laws relating 
to water-resources development and utilization, including the furnishing of 
water to national-defense installations, in States, Territories, or insular pos- 
sessions, shall proceed in conformity with the laws of such States, Territories, 
or insular possessions with regard to the appropriation, use, or distribution of 
water and shall not interfere with or acquire any vested right except upon 
specific authorization and upon due compensation being paid therefor. The 
provisions of this Act shall not be construed as affecting or intended to affect 
in any manner whatsoever the provisions of section 8, Reclamation Act, 1902. 


Senator Murray. At the same time I direct that the report of the 
Department of Justice on S. 2809, the companion measure to H. R. 
5368, be printed, in full, at this point in the record of the hearings; 
the report of General Lemuel C. Shepherd, Jr., Commandant of the 
Marine Corps, to the Honorable Carl Vinson, chairman of the House 
Armed Services Committee; as well as the report of William H. 
hn Special Assistant to the Attorney General, to Chairman 

inson. 
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(The reports in the form of letters follow :) 
JUNE 24, 1952. 
Hon. JosepH C. O’MAHONEY, 
Chairman, Committee on Interior and Insular Affairs, 
United States Senate, Washington, D. C. 

My Dear Senator: This will refer to S. 2809, Eighty-second Congress, second 
session, a bill to authorize the Secretary of the Interior to construct, operate, 
and maintain certain facilities to provide water for irrigation and domestic use 
from the Santa Margarita River, Calif., and the joint utilization of a dam and 
reservoir and other waterwork facilities by the Department of the Interior and 
the Department of the Navy, and for other purposes. 

Pursuant to the bill, De Luz Dam is to be constructed across the Santa 
Margarita River upon lands comprising part of Camp Joseph H. Pendleton, a 
Marine Corps training base in San Diego County, Calif.; the Secretary of the 
Interior is authorized to construct, operate, and maintain facilities to supply 
from the De Luz Reservoir, the Fallbrook Public Utility District with 7,500 
acre-feet of water annually; the Department of the Navy is to receive 12,500 
acre-feet of water annually, all in accordance with what is referred to as a 
memorandum of understanding. Contained in the bill is this broad provision 
which is operative Nation-wide, affecting every department of the National 
Government: “All Federal officers and employees in carrying out the laws relat- 
ing to water-resources development and utilization, * * * shall proceed in 
conformity with the laws of [the] * * * States, Territories, or insular pos- 
sessions with regard to the appropriation, use, or distribution of water and shall 
not interfere with or acquire any vested right except upon specific authorization 
and upon due compensation being paid therefor.” 

The Department of Justice strongly recommends against the enactment of the 
bill, S. 2809, premised upon these specific objections : 

It is violative of the laws of the State of California pertaining to rights to 
the use of water. 

It is discriminatory against the users of water within the watershed of the 
Santa Margarita River as it purports to authorize the exportation of water out 
of the natural watershed of the Santa Margarita River for use in the foreign 
watershed of the San Luis Rey River. 

It seeks to give to the utility district rights to the use of water which are now 
being adjudicated by the United States in a case pending in the United States 
District Court for the Southern District of California, at San Diego, Calif.; thus 
rendering moot that litigation. Conflict over rights in the stream in question 
will not be resolved by the enactment of the bill, rather it will be accentuated. 

It will result in the destruction of the invaluable subterranean basin underly- 
ing Camp Joseph H. Pendleton through salt water intrusion from the Pacifie 
Ocean. 

It is wasteful of the Nation’s wealth by giving away a present adequate water 
supply owned by the United States, forcing the purchase of another supply of 
water at a tremendous cost to the taxpayers. 

It attempts to delegate the powers of the President and the Congress to State 
agencies, divesting the President and the Congress of all control over the ad- 
ministration of the rivers and streams of the Nation. In the succeeding para- 
graphs each of the objections raised to S. 2809 will be discussed. Prior to that 
discussion, however, reference is warranted to certain salient facts relative to 
the rights of the United States and the claims of the utility district. 

Briefly, the United States of America purchased and paid for invaluable rights 
to the use of water in the Santa Margarita River in the years 1941-43. They 
were acquired as appurtenances to 135,000 acres of land which now comprise 
Camp Joseph H. Pendleton, the United States Naval Ammunition Depot and the 
United States Naval Hospital, through which land the last 21 miles of the Santa 
Margarita River flow. Those rights were historically exercised by the Rancho 
Santa Margarita, predecessor in interest of the United States. Since the date 
of their acquisition the United States has exercised those rights for military 
purposes. Over the properties in question the United States has been ceded 
exclusive jurisdiction by the State of California. 

At the time the United States of America purchased the rights in the Santa 
Margarita River which it is defending in the litigation, the utility district had 
no rights in that stream, and asserted none. ‘Yo the contrary, under a gratuitous 
and revocable license that utility district was allowed to use an infinitely smal! 
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quantity of water solely for domestic purposes. In 1946, 5 years after the United 
States had purchased and was exercising its rights in the Santa Margarita River, 
the utility district sought to initiate rights in the stream. By July of 1948 
it was diverting water from the basin of the Santa Margarita River at a rate of 
1,800 acre-feet a year. That utility district now asserts rights in the Santa 
Margarita River in excess of 30,000 acre-feet annually, which is more than the 
average annual yield of the stream. 

The principal rights to which the United States succeeded from the Rancho 
Santa Margarita were riparian in character. Of importance is the fact that the 
United States and the Vail Estate, whose rights are exceeded only by those of 
the United States, exercise their rights under a stipulated judgment. Were it 
not for that judgment the Santa Margarita River would be a dry stream many 
months of the year at the point where the utility district asserts its right to 
divert and impound water. 

Turning now to the specific objections, reference is made to the fact that 
S. 2809 violates the laws of the State of California in regard to riparian rights. 
That statement is predicated upon the fundamental tenet that a riparian owner 
holds and enjoys his rights on a correlative basis with all other riparians on 
the stream. Equally well established is the precept of the California law that 
a riparian owner cannot by grant or otherwise extinguish or diminish the 
riparian rights appurtenant to lands of other riparian owners. Thus, the United 
States as a riparian owner holds its rights on a correlative basis with all 
similar claimants on the stream. Manifestly the United States could not grant 
away the correlative share of the water to which other riparians are entitled. 
Yet in complete disregard of that principle, the bill purports to grant to the 
utility district the right to divert out of the watershed a huge share of the 
meager supply of that stream for use in a foreign watershed. If enacted the 
bill would seek to accord the utility district a right to export from its natural 
basin water to which other riparian claimants are entitled. It is harsh and 
unjust in the arid region in question for Congress to confiscate the rights of the 
riparian users to their correlative share of the water in question and to give 
that water to the utility district for use in a foreign watershed. 

This fact*is emphasized: The Fallbrook Public Utility District to which 
S. 2809 accords a special discriminatory right does not limit its claim to flood- 
water. That utility district will be accorded by Congress the right annually 
to export from its natural basin, in violation of California law, 7,500 acre-feet 
of Santa Margarita River water in which riparian users are entitled to 
participate. 

Accordingly, premised upon the preceding statement, it is clear that the bill, 
S. 2809, discriminates against the users and claimants to water within the water- 
shed of the Santa Margarita River in that it grants special privileges to those 
occupants of the service area of the utility district within the watershed of the 
San Luis Rey River. 

Of great importance to this Department and the Department of the Navy is 
the fact that S. 2809 would render moot the case of United States vy. Fallbrook 
Public Utility Disrict, et al., in the United States District Court for the Souihern 
District of Californa, southern division. That case, instituted at the request of 
the Department of the Navy, seeks to secure a decree quieting the title of the 
United States against the adverse claims of the utility district and others who 
are encroaching or threaten to encroach upon the rights of the United States 
in the Santa Margarita River. The bill would give to the utility district the 
subject matter of the action. It would grant a preferential interest to the 
entity, the actions of which gave rise to the litigation. Under those circum- 
stances there would no longer exist between the United States and the utility 
district a justiciable issue. That course, if adopted, would not, however, 
resolve the conflict over rights in the Santa Margarita River. To the contrary, 
it would accentuate it. Obviously, the other claimants to water in the stream 
would not stand idly by and permit the preferential treatment of the utility 
district to go unchallenged. 

The court has granted the motions of the United States for separate trials 
against the Fallbrook Publie Utility District and the Santa Margarita Mutual 
Water Co. An order has been entered for a pretrial conference to start on 
July 3, 1952. This plan to try out the issues against the two corporations is a 


great benefit to the smaller users on the stream. It is the plan outlined by the 
United States at the inception of the litigation and will greatly reduce the time 
and costs of trial. Likewise of interest is the fact that the court on April 28, 
1952, assured the small users against unreasonable costs in the litigation. at the 
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same time recognizing the need for their presence in the proceedings; assured 
them that no default judgments would be taken, thus officially recognizing the 
policy of the United States; and afforded those small users until July 15, 1952, 
in which to answer. 

The next objection relates to the effect which the diversion of 7,500 acre-feet 
of water out of the watershed, as the bill contemplates, will have upon the 
ancient, alluvial subterranean basin which underlies Camp Joseph H. Pendleton. 
From the subterranean basin the Marine Corps draws its principal supply of 
water for Camp Joseph H. Pendleton, the United States naval hospital and the 
United States naval ammunition depot. Only by constantly recharging the basin 
with fresh water delivered to it by the Santa Margarita River is it possible to 
maintain the basin. Take from the watershed of the Santa Margarita River 
7,500 acre-feet of water and there will not be sufficient water to supply the 
mentioned military establishments and at the same time prevent the intrusion 
of salt water from the Pacific Ocean. AS a matter of fact, during the recent 
drought, without the utility district’s contemplated diversion, salt intrusion into 
that invalauble and irreplaceable basin resulted in the contamination of two 
wells. Thus, the bill is contrary to the program now being conducted by the 
State of California to prevent the destruction by salt intrusion of other sub- 
terranean basins along the Pacific coast. 

One special feature of the problem arises from the fact that proponents of 
S. 2809 have asserted that the utility district has an appropriative right to 
11.800 acre-feet of water from the Santa Margarita River ahead of the United 
States. In this connection attention is directed to these facts: 

Only by the diversion and application of water to a beneficial use may a claim 
to water ripen into an appropriative right. Thus, to state that the utility dis- 
trict has an appropriative right is erroneous for 

(a) It has never impounded nor diverted from the Santa Margarita River a 
quantity of water remotely approaching the 11,800 acre-feet which it is claiming, 

(b) Whatever rights it asserts are made subject by the State to all existing 
rights, including those of the United States of America. 

What little water the utility district has historically utilized in the past has 
been derived from the San Luis Rey River, within the watershed of which the 
vast majority of its service area lies; or from the Colorado River. 

The utility district has no reservoir in the watershed of the Santa Margarita 
River in which to impound water. It hus no facilities to pump that quantity of 
water out of the watershed. It has no distribution system to deliver that quan- 
tity of water. The bill would require the United States to relinquish to the 
utility district 7,500 acre-feet of water from the Santa Margarita River: to 
finance and construct a dam costing upward of $20,000,000 ; to finance a pumping 
system to lift the water out of the watershed of the Santa Margarita River for 
use in a foreign watershed. 

The idea has been fostered, it seems, that the utility district represents the 
small users in the watershed of the Santa Margarita River. Rather. it seeks te 
divert the water out of the watershed of that stream for use by landowners in 
the valley of the San Luis Rey River. Thus, the utility district’s efforts are in 
immediate and direct conflict with the riparian claimants to water from the 
Santa Margarita River. 

The extent of the waste of the Nation’s resources which would be attendant 
upon the enactment of S. 2809 is demonstrated by this anomaly: 

1. The United States over 10 years ago purchased an adequate supply of water 
for Camp Joseph H. Pendleton, the United States naval ammunition depot, and 
the United States naval hospital. 

2. Having purchased and utilized those rights, the United States would give 
away a large share of them to the utility district. 

8. Being faced with the alternative of abandoning the military installations 
involved or securing a supply of water elsewhere, the United States would then 
purchase from the distant Colorado River a supply of water to replace that which 
S. 2809 gave to the utility district. 

Section 4 of the bill subjects the National Government to the control of the 
State laws and agencies respecting “the appropriation. use, or distribution of 
water.” Thus, the President and other executive officers would by these terms 
of the bill be required to comply with State laws and regulations in all matters 
relating to strepm development or use of water. In manv States. nortienlariv 
in the West, every aspect of water use is closely reeuloted. On a military re 
vation, such as Camp Pendleton, the State engineer would have control of thé 
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place, method, and manner of use of all water. The commandant of that huge 
military base, over which California has ceded exclusive jurisdiction to the 
United States, would be subject to the control of the last-named State officer in 
the all-important field in question. 

The Constitution invests Congress with the power to make all needful rules 
and regulations for the management of the property of the United States. By 
virtue of this provision alone, Congress is required to deal with problems of this 
nature as they arise in the field of legislation and not turn the solution of such 
problems over to the States. Serious doubt must necessarily be raised as to the 
constitutionality of the bill which seeks to subject the United States to the police 
power of the States respecting water development and utilization. Similar 
doubts are presented by the effort to delegate to the States the power to make 
rules and regulations as to the use of the property rights of the United States 
which by the Constitution is vested in the Congress. 

It is in the light of the facts and principles of law which have been reviewed 
in the preceding paragraphs that this Department makes its recommendation 
against the enactment of S. 2809. 

Sincerely yours, 
JAMES P. MCGRANERY, 
Attorney General. 


May 7, 1952. 
Hon. Cart VINSON, 
Chairman, Committee on Armed Services, 
House of Representatives, Washington, D. C. 

Dear Mr. VINSON: This will refer to your letter of April 25, 1952, relative to 
the case entitled “United States y. Fallbrook Public Utility District et al.,” in 
the United States District Court for the Southern District of California, southern 
division. Accompanying that letter was a copy of a communication dated 
April 3, 1952, to you from counsel for the Fallbrook Public Utility District, 
Mr. Philip Swing; your response dated April 10, 1952, to him; and his reply 
of April 19, 1952. In accordance with your request I shall comment upon that 
chain of correspondence. At the outset, however, I wish to thank you for your 
letter and the opportunity you have afforded me to comment upon the enclosures 
which accompanied it. 

Permit me first to emphasize that the court has granted the motions of the 
United States for separate trials against the Fallbrook Public Utility District 
and the Santa Margarita Mutual Water Co. An order has been entered for a 
pretrial conference to start on July 8, 1952. This plan to try out the issues 
against the two corporations is a great benefit to the smaller users on the stream, 
It is the plan outlined by the United States at the inception of the litigation 
and will greatly reduce the time and costs of trial. Likewise of interest to 
you is the fact that the court on April 28, 1952, assured the small users against 
unreasonable costs in the litigation, at the same time recognizing the need for 
their presence in the proceedings ; assured them that no default judgments would 
be taken, thus officially recognizing the policy of the United States; and afforded 
those small users until July 15, 1952, in which to answer. By its action the 
court dispelled the unfounded charges that the small users in the Santa Mar- 
garita River Basin would be injured by this litigation. 

The matter, as you have appropriately pointed out in the past, is one pending 
before a tribunal of competent jurisdiction which in the final analysis is the 
establishec and American way to resolve conflicts of the nature here presented. 
Attempts to adjudicate the matter outside of the court lead only to confusion. 
Certain salient factors, however, in this litigation are of vital importance to 
every citizen of this country. Directly involved are matters of national defense 
and sound public administration. Squarely presented is whether those who are 
responsible for sound administration of public affairs can withstand the on- 
slaught of seekers of special privileges—those who would derive personal gain 
at the expense of the Nation. As chairman of the Committee on Armed Services, 
with the attendant grave responsibility for the defense of our country, you, 
of course, have a special interest in this matter. 

The utility district’s counsel recommends the enactment of the so-called 
McKinnon bill, or the Engle bill, as a means of resolving the issues in the pending 
suit. No such result would be forthcoming from the proposed legislation. 
Rather, chaos on the stream would ensue. Simply stated the proposed bill is: 
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(1) Violative of the laws of the State of California. That bill seeks to grant 
to the utility district the right to export from the basin of the Santa Margarita 
River a great proportion of the meager supply of the water of that stream. It 
does so without limitation. Yet the law of California is specific that riparian 
rights to the use of water are correlative in character, each riparian user having 
rights to and an interest in the available supply. Thus the bill, by purporting 
to allow the exportation to a foreign river basin of Santa Margarita River water, 
would deplete the supply available to those riparian users. Let this be em- 
phasized: The Fallbrook Public Utility District does not limit its claims to 
so-called floodwater. Its exportation from the basin of 7,500 acre-feet annually 
would take water to which riparian users are entitled, in violation of California 
law. 

(2) Discriminatory against users within the basin of the Santa Margarita 
River, according special privileges to the utility district. That discrimination 
can have no other effect than to engender bitter conflict by other claimants 
equally desirous of participating in, and with better claims to, any windfall 
of the type contemplated by the legislation. Something for nothing is a false 
illusion which appears to have misled the utility district. Since 1949 counsel 
for the utility district, representing other clients, has been in litigation over 
rights to the use of water in the Santa Margarita River. Thus the stage is 
well set for the turmoil which will follow if the legislation is enacted. 

More important, however, is this fact: In the unapproved, wholly tentative 
draft of the so-called memorandum of understanding alluded to by counsel for 
the utility district, express provision is made for referring the matter to the 
Department of Justice for appropriate action. Thus the United States is to give 
away its rights to Fallbrook, which would export the water to a foreign basin. 
Having thus discriminated against other claimants to water in the Santa Mar- 
garita River Basin, the United States would be expected to proceed to defend the 
rights given to the utility district against the other citizens using water in the 
Santa Margarita River Basin. This last facet of the incongruity which the 
legislation presents will not be labored further. 

Turning to the more recent letter from counsel for the utility district, it is 
observed that he would have the United States, after it has given away its rights 
to the use of water in the Santa Margarita River, purchase 12,500 acre-feet of 
water from the distant Colorado River at a tremendous cost to the taxpayers; 
that he incorrectly alleges that the utility district has an appropriative right 
to 11,800 acre-feet of water in the Santa Margarita River; that he alludes to a 
subterranean basin which underlies Camp Joseph H. Pendleton and has a 
capacity of 40,000 acre-feet, concluding that the United States thus would have 
12,500 acre-feet of Colorado River water, 12,500 acre-feet of water derived from 
the dam contemplated in the proposed legislation, and 40,000 acre-feet of water 
from the subterranean basin. Prior to commenting upon those aspects of the 
letter in question, it appears appropriate briefly to outline certain of the fun- 
damental aspects of the matter here under discussion. From that discussion 
the disparity between the situation as it exists and that which has been por- 
trayed becomes evident. 

1. The United States of America purchased and paid for invaluable rights to 
the use of water in the Santa Margarita River in the years 1941-48. They were 
acquired as appurtenances to 135,000 acres of land which now comprise Camp 
Joseph H. Pendleton, the United States naval ammunition depot, and the United 
States naval hospital, through which land the last 21 miles of the Santa Marga- 
rita River flows. Those rights were historically exercised by the Rancho Santa 
Margarita, predecessor in interest of the United States. Since the date of their 
acquisition the United States has exercised those rights. 

2. Those rights, purchased and paid for by the United States of America, are 
adequate to meet the needs of the vital military establishments in question. 
Military security, I am advised, for those installations is greatly enhanced by 
that autonomous supply of water from the Santa Margarita River. Diversions 
from the distant Colorado River increase the danger to the supply of water from 
enemy action. Destruction of the intended aqueduct would imperil the tens of 
thousands of Marines trained and stationed there. Quite aside, however, from 
the security aspect presented, by giving to the utility district the 7,500 acre-feet 
of water which the proposed legislation contemplates, there exists this anoma- 
lous situation: 

(a) The United States purchased and paid for invaluable, wholly adequate 
rights for the military installations in question. 

(b) The bill would give away a substantial share of those rights to the utility 
Metrict. 
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(c) Having given away rights which it had acquired and for 10 years had 
exercised, the United States of America would then purchase another supply of 
water for the vital military establishments. To purchase that new supply, I am 
advised, would cost the taxpayers of the United States of America upward to 
$1,000,000 a year in perpetuity. 

3. At the time the United States of America acquired those rights the utility 
district did not claim any rights in the Santa Margarita River. To the con- 
trary, the utility district was allowed at that time by the Rancho Santa Mar- 
garita to receive, pursuant to a revocable, gratuitous license, an infinitely small 
quantity of water from that stream solely for domestic purposes. From 1941 
to July 1948 the United States continued to permit the utility district to re- 
ceive gratuitously the small quantity of water for domestic purposes. When the 
utility district overreached the gratuity, that revocable permit was terminated. 
Since 1946, when the utility district first asserted rights in that stream, it has 
increased its claims to 81,800 acre-feet annually. 

4. Counsel for the utility district, in his letter to you, incorrectly represents 
the district as having appropriative rights in the Santa Margarita River to the 
extent of 11,800 acre-feet. That is a misrepresentation. Only by the diversion 
and application of water to a beneficial use may a claim to water ripen into an 
appropriative right. Moreover, the two paper claims of the utility district were 
issued by the State subject to all existing rights. Thus to state that the utility 
district has an appropriative right is erroneous for 

(a) It has never impounded nor diverted from the Santa Margarita River a 
quantity of water remotely approaching the 11,800 acre-feet which it is claim- 
ing. (Please refer to the comments concerning the revocable permit above.) 

(b) Whatever rights it asserts are subject to the existing rights of the United 
States of America. 

What little water the utility district has historically utilized in the past has 
been derived from the San Luis Rey River, within the watershed of which the 
vast majority of its service area lies, or from the Colorado River. Claims that 
the utility district has historically utilized rights from the Santa Margarita 
River has led many of the unsuspecting to challenge the rights of the United 
States in this litigation. : 

These factors are pertinent. The utility district has no reservoir in the basin 
of the Santa Margarita River in which to impound water. It has no facilities 
to pump that quantity of water out of the watershed. It has no distribution 
system to deliver that quantity of water. Crassly that district requests the citi- 
zens of the United States to relinquish to it 7,500 acre-feet of water from the 
Santa Margarita River; to finance and construct a dam costing upward to 
$20,000,000 ; to finance a pumping system to lift the water out of the watershed 
of the Santa Margarita River for use in a foreign watershed. 

5. Cleverly the utility district has fostered the idea that it represents the 
small users in the watershed of the Santa Margarita River. That is contrary 
to fact. It does not represent them. Rather, it seeks to divert the water out 
of the watershed of that stream for use by landowners in the valley of the San 
Luis Rey River. It is in immediate and direct conflict with the riparian claim- 
ants to water from the Santa Margarita River. Too great emphasis may not be 
placed upon the fact that the United States of America is seeking to prevent the 
utility district from exporting water away from the small users in the Santa 
Margarita River Valley. 

Counsel for the utility district has supplied you with misinformation respect- 
ing the availability of water for Camp Pendleton. His most serious error re- 
lates to the subterranean basin underlying Camp Pendleton. That basin, in- 
valuable and which if depleted will be irreparably damaged by salt-water in- 
trusion from the Pacific Ocean, exists only by reason of the natural flow of the 
Santa Margarita River. Divert 7,500 acre-feet from the watershed of the Santa 
Margarita River as the utility district desires and the subterranean basin 
underlying Camp Pendleton will be destroyed. During the recent drought salt 
intrusion occurred without the tremendous drain on the meager supply of the 
river which the utility district now proposes. 

A patent fallacy of the letter to you from counsel for the utility district is 
his reference to 12,500 acre-feet from the proposed reservoir and 40,000 acre-feet 
from the subterranean basin. Simply stated, connsel has counted the same 
water twice for the 12,500 acre-feet, and the 40,000 acre-feet merely duplicate 
each other in that the 40,000 acre-feet in the subterranean basin would be re- 
duced by 12,500 acre-feet a year if that quantity were stored in the proposed 
reservoir. 
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he! 


Additional comment would not be of assistance to you. Suffice to say, there- 
fore, the claims of the utility district are incompatible with the vested rights 
of the United States of America. In the litigation in question the United States 
of America seeks to defend those rights which it purchased and for which it paid 
a huge sum. The most serious threat to those invaluable rights is that of the 
utility district. As emphasized, that district seeks to export from the water- 
shed of the Santa Margarita River water which is essential to the maintenance 
of the vital military installations referred to above. Only by the trial of the 
issues now before the court will it be possible to define, affirm, quiet the title to, 
and preserve the invaluable rights in the Santa Margarita River presently owned 
by the United States of America. 

Sincerely, 
WILLIAM H. VEEDER, 
Special Assistant to the Attorney General. 
May 6, 1952. 
Hon. CARL VINSON, 
Chairman, House Committee on Armed Services, 
Washington, D. C. 

My Dear MR. VINSON: Your letter of May 1, 1952, requested comment on 
H. R. 5368. The Marine Corps has objected and continues to object to the 
passage of this bill, which primarily would— 

(a) Authorize joint use (by the Government and Fallbrook public utility 
district) of Santa Margarita River water and the proposed Government dam 
for impoundment thereof. 

(b) Establish a water right for Fallbrook public-utility district ahead of 
all other claimants, including the United States, without regard for State law 
in the matter. 

(c) Provide for payment to Fallbrook public-utility district for such waters 
as they do not receive of the 7,500 acre-feet per annum which this bill would 
guarantee. 

(d) Authorize the Secretary of the Interior to administer the Fallbrook 
portion of the water, and the financing in connection therewith. 

(e) Authorize the Secretary of the Army to administer the flood-control 
features of the dam. 

(f) Require all Federal officers to comply with local State laws with respect 
to water rights and uses without regard to the status of Federal jurisdiction. 

There are two major suits pending with regard to water rights in the Santa 
Margarita watershed, one of which is a Government action to quiet title to its 
water rights, and it is considered that the purpose of this bill is to circumvent 
the Government suit. Therefore, it is believed that any action on this legislation 
should be deferred pending determination by the courts as to the amount of 
water to be shared between the Government and other interested parties. 

Specifically, the Marine Corps strongly objects to the bill for the following 
reasons: 

(a) The bill would guarantee Fallbrook a specified amount of water or long- 
term damages for lack thereof without regard to whether other claimants 
have rights prior to Fallbrook. While this is often said to be of no concern 
to the Government, it is actually of great concern. The bill divides the avail- 
able water between the Government and the Fallbrook public-utility district 
without regard to the rights of all other users in the watershed and therefore, 
in effect, the bill would nullify the stipulated judgment between the Govern- 
ment and the Vail interests, precipitating a maze of legal actions to adjudicate 
water rights. Of considerable importance in this connection is an indication by 
two of the interested parties that the constitutionality of H. R. 5368, if enacted, 
will be tested. The contention of these parties is that the Congress cannot 
grant special privileges affecting the rights of others in contravention of State 
law. 

(b) The damage-payment feature would be extremely difficult to administer 
and would require the hiring of numerous technical personnel. 

(c) Section 4 has far-reaching effects and should be referred to every segment 
of the Federal Government. To place, for example, the internal operation of 
Camp Pendleton under State water laws would necessitate continuous liaison 
with State officials. Any movement of troops, change in water use, pumping 
rates, alterations to systems, change in pump size, or any other action which 
would alter the rate or location of water use would require State approval before 
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the action could be taken. This tedious process is predicated, of course, upon 
prior State approval of the basic proposition of the Government using water 
for any given purpose at any given location. All cases of Federal exclusive 
jurisdiction and possibly other types of jurisdiction would be affected by this. 

(d) Page 2, line 4: This proviso would apepar to guarantee Fallbrook Public 
Utility District 7,500 acre-feet of water per year regardless of stream flow. It 
follows then that in years of low flow the water available to the Government 
would decrease accordingly, without any decrease to Fallbrook. 

(e) Page 4, line 7: This proviso says “Navy reservations” then lists only 
Camp Pendleton without reference to Naval Ammunition Depot, Fallbrook, and 
the Naval Hospital. This does not appear to be consistent. 

(f) Page 8, line 9: This section would cede Federal exclusive jurisdiction as 


regards water rights and use, not only in this case, but to the several States - 


in all cases of national defense installations. Such action would be far reaching 
and effects the other military departments. The future of every military instal- 
lation becomes uncertain if the supply of water could be shut off under State 
law. 

(9) It is appropriate to point out that the effect of this bill would be to provide 
Fallbrook Public Utilities District about twice as much water as they have ever 
had use of. Further, it is understood that the Fallbrook Public Utilities District 
diverts water from the watershed of the Santa Margarita River, a matter of 
Vital interest to all owners in the watershed. 

In connection with the Marine Corps opinion that the bill is intended to cir- 
cumvent the lawsuit, attention is invited to paragraphs 8 and 9 of the memo- 
randum of understanding referred to on line 13, page 4, of the bill. These par- 
agraphs are quoted for ready reference : 

“8. It is understood that the Department of the Navy will initiate a request 
of the Department of Justice that appropriate action be taken by the United 
States to protect the rights to the use of water as proposed in this memorandum 
of understanding whenever and wherever the same may be attacked. 

“9. It is understood that the Secretary of the Navy and the Secretary of the 
Interior will request the Attorney General of the United States to advise them of 
the best means to safeguard and protect the use of water by the United States as 
herein proposed and against any encroachment thereof.” 

In view of the foregoing, it is recommended that the Congress be urged not to 
enact this bill until the courts have resolved the rights and ownerships involved, 
not only of the Government and the Fallbrook Public Utilities District but of all 
parties in interest. At that time it would be appropriate to negotiate an equitable 
agreement for the operation of the dam mentioned in the bill and obtain congres- 
sional approval by means of a bill similar to H. R. 5868. 

In this connection, a suggested bill which would remove the listed objections 
is submitted, enclosed herewith, for consideration. This bill would extend the 
necessary congressional permission for the Government to share the Camp Pen- 
dleton Dam with those who are so authorized by the laws of the State of Califor- 
nia, insofar as their rights do not infringe on those of the Government. This 
proposal is considered fair and would preclude an accusation that the Federal 
Government is legislating into State affairs. 

If there is anything further you desire on this subject, our files and our per- 
sonnel are available for your information and assistance. 

Your consideration and interest in this matter is greatly appreciated. 

Sincerely yours, 
LEMUEL C. SHEPHERD, Jr., 
General, United States Marine Corps, 
Commandant of the Marine Corps. 


A BILL To authorize the sale and distribution of certain impounded waters of the Santa 
Margarita River, California, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That waters impounded by the dam on the 
Santa Margarita River within the boundaries of Camp Joseph H. Pendleton, 
California, authorized by Public Law 910, Kighty-first Congress, may be dis- 
tributed and sold as hereinafter provided. 

Sec. 2. The Secretary of the Interior, acting through the Bureau of Reclama- 
tion, and pursuant to the Act of June 17, 1902, 32 Stat. 388, as amended, and acts 
supplementary thereto insofar as not inconsistent with this Act, is authorized 
to— 
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(a) sell, during any given year, to public or private interests so much of these 

waters as will not infringe upon Government water rights or Government need 
for water, whichever is the lesser— 

(i) to buyers in the order and amount qualified under the laws of the 
State of California ; 

(ii) at a price that will reimburse the Government for the cost of im- 
pounding and making available the waters ; 

(iii) and, in the case of sale of waters which exceed the Government’s 
current needs but not the Government’s rights, there shall be added to the 
price an equitable charge for the value of the water sold; and 

(b) to construct, operate and maintain facilities as may be required to make 
the above waters available to buyers in accordance with plans approved by 
the Secretary of the Navy. 

Sec. 3. Waters sold to private interests shall be distributed only in the amounts 
and at the times deemed safe by both the Secretaries of the Navy and Interior, 
having ~— regard to the need for storage for future use during dry periods. 

SEc. There are hereby authorized to be appropriated, out of any moneys in 
the T ae of the United States not otherwise appropriated, such sums as 
may be required to carry out the purposes of this Act. 

Senator Murray. Last week, Senator Knowland, senior Senator 
from California, appeared before the full Senate Interior and Insular 
Affairs Committee, meeting in executive session, to urge the committee 
to report out the bill. I direct that the transcript of Senator Know- 
land’s statement to the committee appear in the printed transcript of 
these hearings at the close of these few brief introductory remarks on 
my part. 

I direct also that there be incorporated, but by reference only, the 
hearings on the bill held by the House subcommittee, as well as per- 
tinent portions of the hearings held by the Senate Judiciary Committee 
on S. 18, a bill to authorize suits against the United States to adjudiec ate 
and administer water rights. The Judici iary Committee, in its hearing 
on this bill, went into the Santa Margarita-Fallbrook matter at some 
length with the Deputy Attorney General of the United States, Hon. 

A. Devitt Vanech, and William Veeder, Special Assistant to the At- 
torney General, who is in charge of the Government’s case, now pend- 
ing, by which water rights on the Santa Margarita River would be 
adjudicated. 

While the text of these hearings will not be reprinted here, they 
are incorporated by reference and will be considered by the committee. 

On its face, H. R. 5368 might appear to be a local irrigation bill. 
However, articles about the controversy surrounding the Santa Marga- 
rita River matter have appeared in such publications as the Saturday 
Evening Post, the Reader’s Digest, the Quarterly of the Massachusetts 
Bar Association, and a number of le: ading western newspapers, notably 
the Los Angeles Times and the Carlsbad (N. Mex.) Free Press. The 

case has been i injected into the debate on the submerged lands legisla- 
tion on the floor of the Senate, and many columns of the Congressional 
Record have been given over to its discussion. The chairman of this 
committee, Hon. Joseph C. O’Mahoney, of Wyoming, wrote an article 
about its relation to the submerged lands issue—or rather its lack of 
any such relation, in the magazine Frontier. Senator 0” Mahoney’s 
article, “Fallbrook: The Truth About the Controversy,” appears in 
the May 1952 issue of Frontier. 

The waters of the Santa Margarita River in controversy eet the 
marine training camp and naval base at Camp Pendleton, Calif., a 
short distance north of San Diego. 
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Legislation of very broad effect upon the reclamation and irrigation 
activities of the Federal Government has grown out of the Santa 
Margarita River controversy, in some part at least. Senator Know- 
land : sponsored an amendment to the Justice Department appropria- 
tion bill, H. R. 7289, which bars any funds appropriated by the 
measure from use by the Federal Government in its suit against the 
Fallbrook Public Utility District. This amendment has been adopted. 

In the same appropriation bill, an amendment was inserted by 
which the United States waives its sovereign immunity in all water- 
rights cases, and makes itself subject to State and local laws, without 
being permitted to plead the inapplicability of such local laws to it. 

Thus, H. R. 5368 involves a highly controversial matter, and one 
that is truly national in its interest and scope. 

As our first witness, we will have the Solicitor General of the United 
States, Hon. Philip Perlman. Mr. Perlman will be followed by Maj. 
Gen. William P. 'T. Hill, Quartermaster General of the United States 
Marine Corps. Mr. Perlman, you may proceed. 

(The statement of Hon. William F. Knowland, United States Sen- 
ator from the State of California, before the United States Senate 
Committee on Interior and Insular Affairs, June 24, 1952 (Senator 
Joseph C. O’Mahoney, chairman, presiding), is as follows:) 


H. R. 5368 


The CHAIRMAN. Senator Knowland, do you wish to make a statement on this 
bill? 


STATEMENT OF HON. WILLIAM F.. KNOWLAND, UNITED STATES SENATOR FROM 
THE STATE OF CALIFORNIA 


Senator KNowLAND. I know how hard-pressed you gentlemen are for time. 
H. R. 5368 is a companion bill to S. 2809, which was put in by Senator Nixon and 
myself. This bill was unanimously reported out by the House Committee on 
Interior and Insular Affairs, was passed by the House on May 12, 1952, and has 
been before your Committee since that time. It provides for the construction 
of De Luz Dam, which I think will meet the needs of the situation both for the 
military installation in the Fallbrook area as well as the civilian population. 
The over-all cost of the structure authorized would be in the neighborhood of 
$17,380,000. <A large part of it would be for flood control, a considerable part 
for the Military Establishment, and a lesser part for the civilian establishment. 

I think the committee has all the facts, including House Report No. 1412 
which accompanied H. R. 5868. I will just read one paragraph of that report: 

“The Committee on Interior and Insular Affairs, to Whom was referred the bill 
(H. R. 5368) to authorize the Secretary of the Interior to construct, operate, and 
maintain certain facilities to provide water for irrigation and domestic use 
from the Santa Margarita River, Calif., and the joint utilization of a dam and 
reservoir and other waterwork facilities by the Department of the Interior and 
the Department of the Navy, and for other purposes, having considered the 
same, report favorably thereon,” with certain amendments which you will find 
in the House committee report. 

I appear today, Mr. Chairman, on behalf of both Senator Nixon and myself, 
and the Democratic Congressman from San Diego, Mr. McKinnon. 

This is a matter which is of great importance, in my judgment, to the civilian 
population there, and it is also of very great importance to the military installa- 
tion. I hope, after you review the data which is made available to this com- 
mittee, that the committee can, in these closing days of the session, see fit to 
report the bill to the Senate. 

The CHAIRMAN. Senator, the Chairman of this committee has received word 
from the marine Corps indicating objection to the bill on the ground that some of 
its provisions might have the effect of depriving the Marine base there of what 
it conceives to be the water rights that it obtained when the Government pur- 
chased the Santa Margarita Ranch. 
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Senator KNOWLAND. I want to say to the chairman-—and I do not want to 
take the time of the committee unnecessarily—I think if you will read the House 
committee report, they had that same information available to them. They 
sent a committee out to the State, made a complete on-the-spot investigation, 
heard all the testimony including that of the Navy Department, and if you 
turn to the end of the House committee report on pages 16 and 17 you will find 
that in December of 1949 the same Navy Department was well satisfied with 
an agreement that had been worked out by the representatives on the spot, 
along with the Army engineers and the Department of the Interior represen- 
tatives, on an equitable solution to this problem. Ata later time a higher echelon 
apparently changed the judgment of the people who were living with the problem 
out there. That is all contained in the House report. That information relative 
to the Navy’s attitude was available to the House committee, and by a unanimous 
vote the House Committee on Interior and Insular Affairs reported the bill 
to the House. The matter was fully before them, and the House, I believe, if 
not unanimously then by an overwhelming vote, then passed the iegislation on 
May 12. 

The CHAIRMAN. I am advised that there is a bill now pending before the 
Congress which contains a provision, legislative in character, which would 
prohibit the United States, in any water rights suit, from making parties defend- 
ant more than a certain number of persons. It was stated to me that that 
provision was direced at this particular suit which was filed by the Department 
of Justice at the request of the Department of the Navy to determine just what 
water rights the marines do have on this base. 

Senator KNOWLAND. Mr. Chairman, I do not want to get into a technical 
discussion because, frankly, I am not qualified, I am not an attorney, and even 
many attorneys think the water rights law is a very complex and complicated 
subject. 

The CHAIRMAN. Yes: it is. 

Senator KNOWLAND. There have been rather full hearings on the matter before 
Senator McCarran’s subcommittee on the State Department appropriation bill. 
As a matter of fact, the information was put in before that committee. Mr. 
Perlman ‘appeared earlier, and then I presented some additional data from 
competent attorneys with knowledge of the water law in answer to Mr. Perl- 
man’s statement, and I believe satisfactorily pointed out that Mr. Perlman 
was either not adequately informed or did not have the full facts on the situation 
of his own knowledge. 

It is true, since you have raised the question, that the House, by its own action, 
put in a prohibition against the use of funds in the Department of Justice in 
this matter of the suit. 

Frankly, I think the so-called Yorty amendment was far more broad than I, 
as a nonlawyver, would think such amendment should be. Our office pointed out 
to Senator McCarran—not that he would not discover it himself, but we felt the 
language was so broad that it might even prevent the Government from engag- 
ing in a suit against individuals under the Taft-Hartley Act, under the sub- 
versive acts, and so forth. So I think the amendment, as put in by the House, 
had not been well considered. 

I think that this bill, and the House Committee feel that this bill would be 
an equitable solution. The thing is going to be in a stalemate condition, not 
unlike our Korean war, with great, I think, damage to the economy of the State, 
to that area, and to the Navy. Actually the Marine Corps and the Navy, as the 
chairman of the Army subcommittee knows, a year ago requested funds to build 
the dam themselves, and that was stricken out by the Appropriations Committee. 
So we are in a stalemate condition until we can get a constructive solution. 

This bill appeals to all the people out there, as you see by the memorandum of 
agreement of December 1949. It was my judgment, and I am sure the judgment 
of Senator Nixon, and also the judgment of Congressman McKinnon who repre- 
sents that district, that this is a sound and equitable solution of the very great 
problem that we have facing us. I think, as a practical matter, if this bill was 
passed, the suit would not be necessary, because the legislation provides for a fair 
and equitable allocation of the water. 

Senator WATKINS. May I say, Mr. Chairman, we had one phase of this matter 
before the Judiciary Committee of the Senate. 

Senator KNoWLAND. That is correct 

Senator WATKINS. In a hearing on the qualifications of the Assistant Attorney 
General. The Government then renounced any claim to a paramount right in 
the water. 
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Senator KNOWLAND. I am sure you have the data in your committee files. I do 
not want to take up any more of your time, but I do make a plea to this com- 
mittee on behalf of the representatives in the Senate and House that this matter 
is of vital importance to us and I would personally appreciate it if a way could 
be found to report the bill to the Senate. 

The CHAIRMAN. May I say to the Senator the Marines have requested an 
opportunity to present the Navy's position on this matter. 

Senator MCFARLAND. Have you had a report on section 4 of the bill? 

The CHAIRMAN. We have not. 

Senator Murray. Our first witness is Mr. Perlman. Will you 
pene take the witness stand ? 

Senator KNow.anp. 1 wonder before Mr. Perlman takes the stand 
if you would incorporate by reference some of the other hearings that 
have been held which I think is entirely proper. 

Senator Murray. You may make that request, and I will direct 
that it be done. 

Senator Knowtanp. I would like to ask that the hearings before 
the Subcommittee on Appropriations for the th Pr ygnee of State, 
Justice, and Commerce which ABEeSE on page 1344, and running 
through insofar as they relate to the Santa Margarita testimony by 
Mr. Perlman and others, and also beginning again on page 1783 in 
which I presented some testimony together with certain letters by for- 
mer Congressman Swing and other information might be incorpo- 
rated by reference. 

Senator Murray. This material will be incorporated by reference as 
requested by the Senator from California. 

You may proceed, Mr. Perlman. 


STATEMENT OF HON. PHILIP B. PERLMAN, SOLICITOR GENERAL 
OF THE UNITED STATES 


Mr. Pertman. Mr. Chairman and members of the subcommittee, 
the bill that is before you, H. R. 5368, as you have stated, is a compan- 
ion bill to S. 2809. 

The views of the Department of Justice as to S. 2809, as has been 
stated, have been set out in a letter to Senator O'Mahoney, and I as- 
sume that whatever was said with reference to S. 2809 will be consid- 
ered as having been said as to H. R. 5368. 

Senator Murray. That is true. 

Mr. Pertman. Which as 1 view it are the same as to those two 
pieces of legislation. 

It should be stated at the outset that there is a suit pending in the 
United States Court for the Southern District of California involving 
an effort by the United States to have its rights—that is, its riparian 
rights in the Santa Margarita River—adjudic ated and determined. 
"The United States is the owner of some 135,000 acres of land, 21 
miles of which involve riparian rights in the Santa Margarita River, 
the last 21 miles of that river before it reaches the Pacific Ocean. 
That property was purchased in the early nineteen forties as a site 
for Camp Joseph H. Pendleton, and it is now a great base for the 
marines. The details of that will probably be discussed more at length 
by General Hill. 

It might be interesting at this point in the record for the committee 
to receive a copy of the bill of complaint which we filed in the United 
States District Court for the Southern District of California. I have 
a copy here which I will leave for the record. 
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Senator Murray. It will be incorporated in the record and printed. 

(The complaint submitted by the Solicitor General appears in the 
appendix to these hearings.) 

Mr. Pertman. That complaint sets out in some detail the facts with 
reference to the purchase of the property by the Government and, 
also, its present use and its contemplated use. 

Senator Murray. Just where is the area located with reference to 
the city of San Diego—how far is it from the city / 

Mr. Peruman. About half way between San Diego and Los 
Angeles; about 40 miles, that is; San Diego is about 40 miles from 
the site of the camp. 

Senator Murray. I formerly was acquainted with certain water 
controversies in which the city of San Diego was involved. I won- 
dered whether the present matter is in any way connected with the 
old ones, but the area in question is in a different direction entirely. 

You may proceed. 

Mr. Pertman. The water problem, as I suppose is always the case 
in that section of the country, is a serious one and it is particularly 
serious here where the Government has acquired this great site and 
where it is bringing all of the time more and more people, depend- 
ing upon the state of activities in which the marines happen to be 
engaged. 

I am told that the population of the camp today is somewhere 
between 40,000 and 50,000 people. That population has been built 
up within the last, 1 suppose, 5 or 6 to 7 years, and that population 
will grow or it may diminish at times, depending upon the activities 
in which the Marme Corps happens to be engaged at that location. 

Senator KNownLanp. I wonder if the Solicitor General would mind 
at this point if we might put into the record the figures as of March 31, 
1952, which show the aggregate figure of population at Camp Pendle- 
ton being 38,715. 

Senator Murray. Those statistics will be set forth in the record at 
this point. 

Population of Camp Pendleton, Oceanside, Calif. 


I i adc stcts ian pn SAN Aa dws delebclens in 0 ich ap bh atelemin ets tants 2,615 
Enlisted personnel_____---- ati a cae Ril 33, 646 
Hospital patients (civilian employees, dependents, etc.) _.__._._.__-________ 2, 454 

a | CM ks 8S ee 38, 715 


While this figure includes hospital patients who are civilian employees, it 
does not include dependents and domestic help; 2.5 is about the normal per- 
centage given to cover dependents. However, considering the number of re- 
servists on active duty, this figure might be off. 

This report as of March 31, 1952. 

Mr. Pertman. As the camp developed and it became more and 
more evident that the water problem was perhaps a little bit more 
serious than had been contemplated when the land was purchased, 
and the Government was faced with either rival claims or claims 
to the use of water that were subordinate to the Government’s rights 
there, it also became evident that it was imperative that the rights 
of the Government and other owners along that stream, above the 
location occupied by the Government, should be determined. 

Therefore a suit was filed, the suit that I have already mentioned. 
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The purpose of that suit is to have the court adjudicate once 
and for all the rights of riparian owners on the Santa Margarita River. 
I want to pay a ‘little bit of attention to that suit here and now be- 

‘ause the purpose of it, the reasons for it, and what is intended to be 
done by it have been misrepresented in the newspapers of Los Angeles 
and other Califorina newspapers. It has been misrepresented in 
articles that you mentioned in your opening statement, Mr. Chairman. 
Articles appearing in the $ Saturday Evening Post and the Reader’s 
Digest and in other publications, ‘all of which—and I measure my 
words—have fallen victim to propaganda, false propaganda, which has 
been conducted to an extent over a matter of this kind which I think 
is without parallel in the history of this country. 

It has been made to appear that the Government of the United 
States is attempting to assert sovereign rights of some character 
rather vague and indefinite. 

Senator Murray. We will have to suspend at this time for a brief 
period. We have notice that a quorum is needed on the Senate floor 
immediately. 

(Short recess.) 

Senator Murray. The hearing will come to order again. You may 
preceed. 

Mr. Periman. I was saying, Senator, that it has been made to ap- 
pear that the Government is attempting through this suit to assert 
sovereign rights of some kind. It is true that the word “paramount” 
is used in the suit. 

Senator Murray. It seems to me that I have heard that word “para- 
mount” before. 

Mr. Pertman. Yes, sir. And because of the use of that one word 
it has been argued and stated throughout California and throughout 
the country that the United States is attempting in some way to assert 
sovereign rights on the river, the Santa Margarita River, under 
somewhat the same theory under which it asserted its rights in the 
marginal sea. And I am going to try to impress upon you, if I can, 
because that part of the propaganda ‘has been rather drastic in some 
places, that there is no basis for it whatever. 

Senator Knowzanp. Mr. Chairman, I did not want to interr upt Mr. 
Perlman in his testimony, but I do think as a matter of fairness, both 
to the Members of the House and the two United States Senators that 
we are not engaged in propaganda. I want to assure this committee we 
do have some basis of fact for the statements that have been made, 
and I would like Mr. Perlman, if he can, to explain the paragraph in 
the letter to Congressman McKinnon, the Democratic Cangressman 
from San Diego, in which Mr. Vanech said the following: 

It is to be noted, however, the United States does not and could not occupy 
the status of an ordinary water user under the circumstances. It is claiming 
the rights as a sovereign, having exclusive jurisdiction over the properties 
involved in the litigation. 

Mr. PertMan. I will be very glad to explain that, Senator. In fact, 
I intended to do it, because in your statement which is printed in the 
record you undertook to point out what you thought was an incon- 
sistency between the statement that I made and the statement that Mr. 
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Vanech made, and I will show you as I proceed that there is no basis 
for the charge that you made, because we were talking about different 
things, and Mr. Vanech’s statement was taken out of a different con- 
text and used in connection with a different subject matter, and I will 
explain that. 

I was saying that there is no basis for the allegation that has been 
freely made that the Government through this suit is attempting to 
assert sovereign rights to the waters of the Santa Margarita River; 
whether they are riparian rights or whether they are rights of what 
are known as, I think, appropriative rights to floodwaters, differing 
from riparian waters. 

The United States appears in the suit on the same basis as any other 
property owner. It appears as any private owner would. It is at- 
tempting to have its rights adjudicated as a property owner merely. 

The United States is asking the court to adjudicate its rights under 
the laws of the State of California. And it expects and is asking no 
different treatment in fact or in law, so far as the adjudication of its 
rights is concerned than any other private property owner could ask. 

It may be interesting to note here that the word “paramount” was 
used in the suit because that word has been used by the Supreme Court 
of California in suits adjudicating water rights even between private 
owners. And the word “paramount” has been used by the courts there 
to denote a right which is paramount or superior to the rights of other 
claimants. 

And the fact that that is not an issue in this case, and that the 
United States is taking no such position as has been ascribed to it is 
conclusively shown by a stipulation that has been filed in the proceed- 
ings in California, a stipulation by and between the United States 
and the State of California in which it is agreed that the word “para- 
mount” should be given in that case the same meaning, the same defini- 
tion, as has been given by the Supreme Court of California itself. 
And in order that there cannot be any more debate on that point, that 
there cannot be any misunderstanding about it, I would like at this 
point to insert in the record a copy of the stipulation between the 
Government and the State of California which has been the basis of 
discussion, even in the court proceedings there. 

Senator Murray. The stipulation will be incorporated in the record 
at this point. 

(The stipulation in Civil No. 1247 is as follows :) 

IN THE UNITED States District Court IN AND FOR THE SOUTHERN DISTRICT OF 
CALIFORNIA, SOUTHERN DIVISION 
Civil No. 1247 
STIPULATION 
United States of America, plaintiff, v. Fallbrook Public Utility District, a public 
service corporation of the State of California, et al., defendants, People of the 


State of California, defendants in intervention 


On the 15th day of August 1951 the people of the State of California, in ac- 
cordance with invitation of the United States of America, petitioned this court 
to intervene in this litigation. On that date an order was allowed and entered 
by this court granting the petition. 
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For the clarification of the issues in this litigation, and for the benefit of all 
of the parties to this cause, it is hereby stipulated: 


I 


That in paragraphs VIII and IX of plaintiff's complaint herein, and in para- 
graphs 2 and 3 of the prayer of said complaint, the word “paramount” is used in 
the same sense in which that word is used in the second paragraph, on page 374 
of the opinion of the Supreme Court of California in the case of Peabody v. 
Vallejo (2 Cal. 2d 351 (fourth paragraph on p. 494, 40 Pac. 2d 486) ). 


II 


That in this cause, the United States of America claims only such rights to the 
use of water as it acquired when it purchased the Rancho Santa Margarita, to- 
gether with any rights to the use of water which it may have gained by pre 
scription or use, or both, since its acquisition of the Rancho Santa Margarita. 


IIL 


That the United States of America claims by reason of its sovereign status no 
right to the use of a greater quantity of water than is stated in paragraph II, 
hereof. 

IV 


That the rights of the United States of America to the use of water herein are 
to be measured in accordance with the laws of the State of California. 


Vv 


That the parties to this stipulation will request the entry of a pretrial order 
by this court defining the issues in this cause, in conformity with the statements 
contained in this stipulation. 

VI 


That there will be a full, complete, and mutual exchange of data and in- 
formation as to the subject matter of this cause collected by the respective 
parties to this stipulation, including data respecting the issuance of any per- 
mits or licenses issued by the State of California in connection with the rights 
to the use of water of the Santa Margarita River. Such exchange of informa- 
tion by the United States, will be subject to clearance by the commanding 
officer, Camp Joseph H. Pendleton, in respect to military security, as determined 
by said officer. 

Dated: November 29, 1951. 

Epmunp G. Brown, 
Attorney General of the State of California. 
ARVIN B. SHAW, JR., 
Assistant Attorney General. 
B. Apnott GOLDBERG, 
Deputy Attorney General, 
Attorneys for the People of the State of California. 
ERENST A. TOLIN, 
United States Attorney. 
Betty MARSHALL GRAYDON, 
Assistant United States Attorney. 
WitrtaM H. VEEDER, 
Special Assistant to the Attorney General of the United States. 
By WiLi1AM H. VEEDER, 


Mr. Pertman. Senator Knowland asked me to explain the difference 
between the statement that I made and the statement that Mr. Vanech 
makes. The difference is this: Mr. Vanech was talking, not about the 
adjudication of water rights, not about the extent of the rights which 
have become vested in the Government through its owner ship of the 
Camp Pendleton site, but he was talking about the right of the United 
States in exercising jurisdiction which has been given the United 
States over this area to manage and to control that area as the sov- 
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ereign United States, not subject to police regulations of the State. 
That has nothing to do with the extent of the water rights which the 
United States owns, and about which I was spe aoe 

Mr. Vanech was talking about the necessity for the Government 
in the operation of its own property to be free Pea local control. 
In other words, if it is determined that the United States is entitled 
to use so many acre-feet of water per annum, then it is necessary for 
the United States in the operation of this great Marine base to be 
free at all times to use the amount of water to which it is legally 
entitled in any proper way that it sees fit without application to local 
authorities. 

Senator Corpon. You mean without application, even though that 
right itself was subordinate to a requirement for application; is that 
what you mean ¢ 

Mr. PertmMan. No, sir. 

Senator Corpor. When you use the term “paramount” you mean 
paramount right which the Government acquired by purchase and 
not. by sovereignty ¢ 

Mr. Pereman. That is right. 

Senator Cornon. Limited to the right that the seller to the Govern- 
ment had ¢ 

Mr. PertmMan. That is right. 

Senator Corpon. And created and coming into existence only by 
virtue of the right of the private owner ¢ 

Mr. Pertman. That is right. 

Senator Corpon. That being the base, how can the Government’s 
right rise above the rights of the seller? 

Mr. Pertman. It cannot. 

Senator Corpon. Then, if that right is to so much water and it 
includes a requirement that the water be parceled, let us say, over a 
period of time, the Government has to parcel it, does it not? z 

Mr. Pertman. I do not know what you mean by “parcel.” 

Senator Corvon. I mean that it is one thing to take all of the water 
you are entitled to have within a given period of time; it is quite 
another thing to spread that water over a period of time and take it 
when it will do the least damage. 

Assuming that that kind of obligation was on the private owner 
and to argue that only, do you take the view that the Government 
has a greater right than he had in that respect ? 

Mr. Perum an. I take this view, Senator—I do not know whether 
we are talking about the same thing or not. 

Senator Corpon. I hope we are. 

Mr. Pertman. I am talking about this: that within the 21-mile 
stretch over which the Government owns certain riparian rights which 
have not yet been adjudicated—that is, the extent of them—the Gov- 
ernment should be free to use whatever water it is entitled to use under 
the laws of the State of California in any way that it deems proper for 
the conduct and the operation of the Marine base. 

Senator Corpon. Well now, right there—assume that its judgment 
as to that use exceeds the right which the private owner had, and which 
the Government secured by a conveyance—does the Government, in 
your opinion, have any greater right to the use of that untrammelled 
than the private owner had? 
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Mr. Pertman. Senator, it would not be in conflict. The private 
owner would not be operating a Marine base. 

Senator Corpon. It does not make any difference whether he was or 
not. 

Mr. Pertman. Well, it would make a difference, because there is 
one thing that I think ought not to be overlooked and that is that the 
State of California has given jurisdiction over this area to the United 
States. 

Senator Corvon. And some particular right went as to the use of 
the water? 

Mr. Prertman. No right to the use of the water. All I am talking 
about is this police regulation over which the United States exercises 
jurisdiction on its own pope renmmnen that may be committed on 
this property and punished under the laws of the United States and 
not under the laws of California—and the details of how this affects 
the Marines can probably best be described by General Hill, but I am 
told by the Marines that the use of the area changes from time to time. 
Hospitals are built in one place, barracks are built, and it is neces- 
sary to furnish water at certain locations. They may be shifted or 
changed or new buildings be erected at different points in the base, and 
it will be necessary to ch: ange the location and probably the purposes 

for which water is used at different locations on this site, and here, 
as elsewhere, it is necessary for the Marines to be free from local police 

regulations which might have a great deal of meaning when applied 

to an individual on account of particular uses of water and the neces- 
sity for proper sanitation and other provisions, The United States 
assumes full control and jurisdiction and responsibility for those 
factors on its own property. 

And that is a matter of moment to the Marine base. I think it is 
of very little moment to anybody else but the Marines who are in 
charge of that area. It is their responsibility. The State is not 
particularly concerned as it is not elsewhere throughout the country 
where there are other military installations. 

The Army, the Air Force, the Atomic Energy Commission—all have 
rather comparatively large areas where they are and should be kept 
free from local police regulations. 

Senator Corpon. Let us differentiate between the police regulation 
of water after you have taken it. Let us assume that perhaps the 
original owner might be limited in his use of water. I do not know 
whether he was or not. I doubt that he was, but, as long as it was for 
a useful purpose, let us assume that your use may vary. What I am 
interested only in is your view as to what right the Government has 
to the taking in amount or time, and time is a very important element 
in the water law of the West. 

Mr. Pertman. Well, Senator, at this particular base, you see, there 
are no users between the Marine base and the ocean. When it gets to 
the Marine base there are no other users except the United States until 
it reaches the ocean. Therefore, I take it that while the United States 
did not acquire and cannot expect to get any more water than its 
predecessor in title had 

Senator Corvon. Either in quantity or with respect to time. I do 
not know that time affects this water. If it can and does affect it, 
then the United States rights with respect to the time it gets water 
cannot rise higher than the right of the seller to the United States. 
You agree with that? 
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Mr. Pertman. I agree with that, except that I point out this, 
Senator: That there are no riparian owners below the United States. 

Senator Corpon. There are owners above 4 

Mr. Pertman. There are owners above. 

Senator Corpon. I am thinking in terms of them. 

Mr. Perum an. So far as the owners above are concerned, the United 
States cannot obtain from them any more water than its predecessor 
in title had, unless it acquires it by purchase or condemnation or in 
some way that may be open to either a private person or to a gov- 
ernmental agency paying just compensation. I do not think that 
the amount is of any particular moment, so far as it would affect 
anybody else on the stream is concerned, because, as I say again, there 
are no riparian owners below the United States. It owns all of the 
property to the ocean. 

That, Senator, is the explanation of the difference between the 
subject matter that was discussed by Mr. Vanech and the ones discussed 
by me. He was talking about police regulations, or regulations of 
that type, the necessity for a private owner to make applications to 
the State engineer for authority to move water mains or water facil- 
ities from one place to another, which requirement would be a handi- 

cap not only to the marines there but it would be a handicap to the 
Army, and to the Navy, and to the Atomic Energy Commission in 
other security and military operations throughout the country. 

I think that that matter will be discussed more in detail by 
General Hill. 

Section 4 of this act is the one that is designed to make the United 
States Government subordinate in the matter of police regulations 
only, and it is drawn in such a way as to make it applic able to every 
Government installation throughout the whole United States. The 
marines are opposed to it. I am simply expressing their viewpoint. 
The Army is opposed to it. 

I believe the Atomic Energy Commission and all of the agencies 
that are responsible for the conduct of large areas over which the 
Government of the United States has jurisdiction are opposed to a 
provision that would make the United States Government subordinate 
to local officials in matters of this kind. 

Senator Knowianp. Might I ask a question at this point? I hope 
the distinguished Solicitor General will pardon me, since I am not 
a lawyer and I am trying to clarify in my own mind what the Solicitor 
General has said. 

Is it the Solicitor General’s opinion that the United States is in 
there, except insofar as its control over its own base is concerned for 
crimes, and so forth, on precisely the same basis that a private owner 
would be in there. If this is the case, would not the private owner 
he subject to the water laws of the State of California? Does the 
Solicitor General now acknowledge that the Federal Government is 
subject to the water laws of the State of California in the same way 
precisely as any private owner would be subject to the water laws 
of California? 

Mr. Pertman. I am saying, Senator, that so far as the extent of 
water rights are concerned, so far as its right to take and use water, 
it is in exactly the same position as the private individual. It is not 
there asa sovereign. It is there as a private owner. 
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I am saying this: that the United States in the area that it occupies 
has rights which an individual owner or an individual user, let me put 
it that way, would not have. 

Senator KNow.Lanp. Does the United States under your theory have 
the right to ignore the water laws of the State of California or must 
it follow the same procedures which are required of any other water 
user in California in getting permits from and obeying the laws of the 
State of California relative to water ? 

I would like an answer as a layman to that question. 

Mr. PertmMan. My opinion is that the United States in the area over 
which it has been given jurisdiction by the State of California is not 
subject to the same local provisions that an individual is subject to, 
and would not be subjected to them unless the Congress passed some 
such provision as appears in section 4 of this act. 

That is the reason that that section, I take it, is in there. It is to 
make the operations of the United States—not only in California but 
everywhere else in the country—subject to local police regulations. 
That is the reason for section 4. 

Senator Knowianp. Do you deny that the Congress of the United 
States has a right to legislate on this problem ? 

Mr. Pertaan. I do not. 

Senator KNowianp. You are familiar with the fact that the Senate 
recently passed Senate bill 18 by Senator McCarran, which at least is 
a step in this same direction 2 

Mr. Pertman. My understanding of that bill is that I do not think 
it is a step in this direction. That bill, as I recall it, is a bill that is 
designed to make the United States a party to all of these water suits— 
maybe not to all of them, but to all of them where it is necessary to 
have adjudications of water rights, where the United States owns 
water rights or has an interest in water rights. 

Senate bill 18 is designed to waive its sovereign immunity and enable 
not only States but individuals to make the United States a party in 
those controversies. 

Senator Know.anp. I stand corrected. What I had reference to 
rather was the amendment of Senator McCarran in the appropriation 
bill which precedes this subsection (d) which Senator Nixon and I put 
in the Senate as a substitute for the Yorty amendment in the House. 

His language I think was meant to bring the United States in the 
same general vategory ; was it not? 

Mr. Pernman. You are talking about Senator McCarran’s amend- 
ment now, section 208 ? 

Senator KNow.anp. Yes. 

Mr. PertMan. That is designed to waive immunity from suit. That 
is all that is designed to do, as I understand it, and make the United 
States a party in litigation, which heretofore it has not been a party to 
unless the Congress in a particular matter would waive immunity. 

Senator Know.anp. So, at any rate, from a matter of policy stand- 
point, you would not deny that the United States Congress, as a policy- 
determining body of the Government, would have the power to legis- 
late on the subject ? ? 

Mr. Peritman. I certainly do not. I am here because I think that 
it is a mistake for Congress to do the things that are contemplated in 
this particular bill. I am just trying to express the views of the 
agencies, 
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Of course, there is not any question about the fact that if Congress 
disagrees with that viewpoint Congress can legislate on the subject, 
and the agencies are bound by whatever Congress may do. 

I ought to say here and now before I may “overlook it: I do think 
it is unfortunate that you and Senator Nixon offered an amendment 
to an appropriation bill which is an amendment designed to affect 
the ability of the United States to continue the suit that I have been 
discussing, and I want to say with respect to that suit that we filed 
this suit—and, when I s: iy “We,” 1 mean the Department of Justice— 
at the request of the Navy Department. 

The Navy and the Marines found, as a result of the controversies 
over the use of water on the Santa Margarita River, that it was neces- 

sary to have determined once and for all ex: ictly what the United 
States had acquired by reason of its purchase. 

I think Senator Knowland knows full well that the Government 
has invested approximately $100,000,000 in that base, Camp Pendleton. 
It is an extremely important operation. The ability to continue there 
under present circumstances depends to some extent on the water 
supply that is maintained from the Santa Margarita River. 

The base was purchased and the improvements made with the under- 
standing at least on the part of the Marines that it would have all 
of the riparian rights which its predecessor in title had. And it is now 
faced with claims and with legislation of this character and with ef- 
forts to hamper it and to delay it in attempting to have its rights 
adjudicated, so that unless these questions are resolved satisfactorily 
I am told by the officers of the Marines that it may become necessary, 
if legislation such as embodied in H. R. 5368 or S. 2809 is enacted, 
for the expenditure of a million dollars annually to get a substitute 
water supply for that which the United States thought it was pur- 
chasing when it acquired the base at Camp Pendleton. 

Senator KNow.anpb. Mr, Chairman, if the Solicitor General would 
not mind an interruption, I think we are all here seeking the facts 
and a solution to a very difficult problem. In the 7 years that I 
have been privileged to represent California in the Senate of the 
United States, I have been as vitally interested in the defenses of this 
country as any other Member of the Senate. Coming from the State 
of California, where we have great marine, naval, military, and air 
installations, I have been concerned by the problems that they face. 
I am familiar with their problems because I sit as a member of the 
Armed Services Committee and the A opropriations Committee. 

I have never taken the position during those 7 years that would be 
detrimental, in my judgment, to the defense needs of this Nation. 

What we are seeking in this legislation, Mr. Chairman and members 
of the committee, is a solution that will be equitable to the Marines 
and give them the water they need for the base without depriving 

rater from the civilian population in the area. 

I submit in all fairness to the distinguished Solicitor General that 
because of this suit a bitter controversy has been raised which is in 
no sense a partisan issue in California. Presenting California’s case 
today we have the Democratic chairman of the Interior and Insular 
Affairs Subcommittee of the House; a Democratic C ongressman and 
a member of the same House committee, Mr. Yorty; the Democratic 
Congressman from the San Diego district, Mr. McKinnon, whose bill 
we are discussing today; and both the United States Senators, who 
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happen to be Republicans. All of us are vitally concerned because 
of the bitter controversy that has arisen and because there is a need 
on the part of both the civilian population and the Navy and the 
Marine Corps. We recognize there is that need. 

We believe that this bill, which has passed the House, carries out 
completely the agreement which the Navy Department itself on their 
local level agreed: to in December of 1949, and I hope that the members 
of this committee will read that memorandum agreement, because 
those people who were on the ground recognized the need of both the 
Marine installation and the local community. They signed an agree- 
ment, sent it on here to Washington. The local people proceeded in 
good faith. They had every reason to believe that the Navy would 
proceed in good faith. 

This bill does nothing more, in my judgment at least, than carry out 
that agreement. I hope that during the course of this discussion the 
Solicitor General will point out where this bill would vary from the 
memorandum agreement signed by representatives of the Navy De- 
partment and other agencies of the Federal Government. 

Mr. Pertman. Senator, this bill does refer to that memorandum, 
but my understanding of it is that there was no final agreement. It 
was a memorandum, but it never was executed and it never was carried 
out by either party to the effort that was made at that time to solve this 
problem. 

All I am doing here, Senator, is as a representative of these different 
agencies trying to state to the committee their viewpoint. 

I may say to the Senator, too, that this problem is not one that 
ordinar ‘ily comes to the Solicitor General, and I got into it quite acci- 
dentally, and I tried by examination of the lawyers that had been 
handling the matter for the Department of Justice, by talking and 
questioning the Marines, to find out exactly where the equities of this 
situation lay. 

And while I have no reason to doubt any of the statements made by 
the distinguished Senator from California that he has been actuated 
by the very best of motives in trying to reach a solution that is of 
great moment to the people of California, I think I am entitled to 
state that I came to exactly the opposite conclusion, having no interest 
in the problem one way or another, when I began to consider it. 

And I say that for this reason. I have to take the word of the Ma- 
rines that they need all of the water to which they are entitled. I 
have to take the word of the lawyers who have been engaged in this 
matter that the Fallbrook Utility District is not entitled to take water 
from the Santa Margarita River. It is not entitled to take a gift made 
to it of 7,500 acre-feet of water annually that would be accumulated 
behind a proposed dam. 

T am told, and you might know this better than I do because T have 
not been on the ground and attempted to measure it, the Fallbrook 
public-utility district lies for the greater part in another valley. 

Senator Know.anp. And so does the Pendleton Base. 

Mr. Pertman. That is right, but it is not using any of the waters 
from the Santa Margarita River in another area 

What is happening here is that water is being pumped today out of 
the Santa Margarita watershed and pumped over into the San Luis 


Rey Valley watershed. 
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Senator Knowianp. Do you claim that the Marines are not taking 
any water out of the Santa Margarita watershed and using it in other 
sections of the Marine Base which is outside of the watershed 4 

Mr. Pertman. I would prefer that the direct answer to that be made 
by General Hill who has more information as to exactly what the 
Marines are doing than I have. I do not think it would make any par- 
ticular difference. I do not know that they are doing it at all, but I 
do not think it would make any particular difference there, because 
again they are the last user before you reach the ocean. | 

What is happening is that the water to which the Marines are en- 
titled, to which the United States is entitled, is being pumped out of 
the Santa Margarita River Valley and is being pumped over into 
another watershed. 

I am also told, Senator, that the Fallbrook Utility District has no 
right, no actual legal right, to pump any water at this moment out 
of the Santa Margarita River watershed and over into the other 
watershed but is just simply doing it. 

Senator KNow.anp. Are you familiar with the fact that the Fall- 
brook District is bringing far more water into the watershed area 
than they are taking out ? 

Mr. Pertman. I am not familiar with that, Senator. 

Senator Know.anp. I assume that you have not read former Con- 
gressman Swing’s letter, which I put into the Appropriations Com- 
mittee hearing ? 

Mr. Peruman. I have read it. You asked me if I am familiar with 
the fact. I say I am not familiar with it, because my information is 
to the contrary. And I am told there is no tangible estimate of what, 
if anything, is returned. And there is just as good reason to believe 
that nothing is returned as there is to support the assertion that some- 
thing is being returned. That is the information which has been 
given to me. 

It is true, I understand, that the Fallbrook Utility District had a 
revocable permit to take the amount of water that is being pumped 
out of the Santa Margarita River watershed now, and that permit was 
actually revoked, notwithstanding which they are proceeding to take 
the water as if they were actually entitled to it. 

One thing it is hard for me, Senator, to understand about your posi- 
tion in this matter—and I want ro discuss it frankly because I would 
like to understand it—is this: This suit that the Justice Department 
has filed at the request of the Navy Department I think has to be ad- 
mitted is simply a suit to adjudicate the water rights on the Santa 
Margarita River. 

All of the inquiries that I have made prompt me to believe that 
sooner or later those rights have to be adjudicated no matter what is 
done along the stretch of the Santa Margarita River. I cannot under- 
stand your opposition to letting the court determine exactly what the 
Government owns, and exactly what other owners own, so that we will 
have then very accurate information from which we can proceed to 
solve the problem. 

I think it would be to everybody’s interest to push that adjudication 
through as rapidly as possible. 

The Government is certainly entitled to that information, and the 


other riparian owners, whether they know it or not, are entitled to that 
information. 
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happen to be Republicans. All of us are vitally concerned because 
of the bitter controversy that has arisen and because — is a need 
on the part of both the civilian population and the Navy and the 
Marine Corps. We recognize there is that need. 

We believe that this bill, which has passed the House, carries out 
completely the agreement which the Navy Department itself on their 
local level agr eed to in December of 1949, and I hope that the members 
of this committee will read that memorandum agreement, because 
those people who were on the ground recognized the need of both the 
Marine installation and the local community. They signed an agree- 
ment, sent it on here to Washington. The local people proceeded in 
good faith. They had every reason to believe that the Navy would 
proceed in good faith. 

This bill does nothing more, in my judgment at least, than carry out 
that agreement. I hope that during the course of this discussion the 
Solicitor General will point out where this bill would vary from the 
memorandum agreement signed by representatives of the Navy De- 
partment and other agencies of the Federal Government. 

Mr. Pertman. Senator, this bill does refer to that memorandum, 
but my understanding of it is that there was no final agreement. It 
was a memorandum, but it never was executed and it never was carried 
out by either party to the effort that was made at that time to solve this 
problem. 

All I am doing here, Senator, is as a representative of these different 
agencies trying to state to the committee their viewpoint. 

I may say to the Senator, too, that this problem is not one that 
ordinarily comes to the Solicitor General, and I got into it quite acci- 
dentally, and I tried by examination of the lawyers that had been 
handling the matter for the Department of Justice, by talking and 
questioning the Marines, to find out exactly where the equities of this 
situation lay. 

And while I have no reason to doubt any of the statements made by 
the distinguished Senator from California that he has been actuated 
by the very best of motives in-trying to reach a solution that is of 
great moment to the people of California, I think I am entitled to 
state that I came to exactly the opposite conclusion, having no interest 
in the problem one way or another, when I began to consider it. 

And I say that for this reason. I have to take the word of the Ma- 
rines that they need all of the water to which they are entitled. I 
have to take the word of the lawyers who have been engaged in this 
matter that the Fallbrook Utility District is not entitled to take water 
from the Santa Margarita River. It is not entitled to take a gift made 
to it of 7,500 acre-feet of water annually that would be accumulated 
behind a proposed dam. 

I am told, and you might know this better than I do because I have 
not been on the ground and attempted to measure it, the Fallbrook 
public-utility district lies for the greater part in another valley. 

Senator Know.anp. And so does the Pendleton Base. 

Mr. Pertman. That is right, but it is not using any of the waters 
from the Santa Margarita River in another area. 

What is happening here is that water is being pumped today out of 
the Santa Margarita watershed and pumped over into the San Luis 
Rey Valley watershed. 
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Senator KNowianp. Do you claim that the Marines are not taking 
any water out of the Santa Margarita watershed and using it in other 
sections of the Marine Base which is outside of the watershed ? 

Mr. Perum an. I would prefer that the direct answer to that be made 
by General Hill who has more information as to exactly what the 
Marines are doing than I have. I do not think it would make any par- 
ticular difference. I do not know that they are doing it at all, but I 
do not think it would make any particular difference there, because 
again they are the last user before you reach the ocean. __ 

What is happening is that the water to which the Marines are en- 
titled, to which the United States is entitled, is being pumped out of 
the Santa Margarita River Valley and is being pumped over into 
another watershed. 

I am also told, Senator, that the Fallbrook Utility District has no 
right, no actual legal right, to pump any water at this moment out 
of the Santa Margarita River watershed and over into the other 
watershed but is just simply doing it. 

Senator KNow.anp. Are you familiar with the fact that the Fall- 
brook District is bringing far more water into the watershed area 
than they are taking out ¢ 

Mr. Pertman. I am not familiar with that, Senator. 

Senator Know anp. I assume that you have not read former Con- 
gressman Swing’s letter, which I put into the Appropriations Com- 
mittee hearing ? 

Mr. Peruman. I have read it. You asked me if I am familiar with 
the fact. I say I am not familiar with it, because my information is 
to the contrary. And I am told there is no tangible estimate of what, 
if anything, is returned. And there is just as good reason to believe 
that nothing is returned as there is to support the assertion that some- 
thing is being returned. That is the information which has been 
given to me. 

It is true, I understand, that the Fallbrook Utility District had a 
revocable permit to take the amount of water that is being pumped 
out of the Santa Margarita River watershed now, and that permit was 
actually revoked, notwithstanding which they are proceeding to take 
the water as if they were actually entitled to it. 

One thing it is hard for me, Senator, to understand about your posi- 
tion in this matter—and I want to discuss it frankly because I would 
like to understand it—is this: This suit that the Justice Department 
has filed at the request of the Navy Department I think has to be ad- 
mitted is simply a suit to adjudicate the water rights on the Santa 
Margarita River. 

All of the inquiries that I have made prompt me to believe that 
sooner or later those rights have to be adjudicated no matter what is 
done along the stretch of the Santa Margarita River. I cannot under- 
stand your opposition to letting the court determine exactly what the 
Government owns, and exactly what other owners own, so that we will 
have then very accurate information from which we can proceed to 
solve the problem. 

I think it would be to everybody’s interest to push that adjudication 
through as rapidly as possible. 

The Government is certainly entitled to that information, and the 
other riparian owners, whether they know it or not, are entitled to that 
information. 
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I am told by those engaged in the conduct of this litigation that they 
have met one delaying tactic after another. And the last one is just 
this week when the distinguished Senator from California put a rider 
on an appropriations bill the purpose of which is to prevent the United 
States from ascertaining in the courts of this country what its rights 
are. 

I do not think that that is a fair approach, Senator. I cannot help 
saying it here. 

I think that this committee, I think the Congress would be in a 
much better position to pass on this kind of legislation if it were known 
definitely, exactly what the United States owned on that river and 
what private owners owned on that river. 

Senator Knowxtanp. Since the Solicitor General has again brought 
my name into the situation I think I can very succinetly tell the Solici- 
tor General and also this committee what the judgment of the two 
Senators from California and the Congressmen from California has 
been in this matter, and I hope it is one that will appeal to the com- 
mittee. 

In the first place what I am interested in is finding an equitable solu- 
tion to a very difficult problem. I think that an equitable solution will 
be found within this bill which will give to the Marines, the Navy 
Department, and the Government the water they properly need for 
the operation of Camp Pendleton and the other military establishments 
in the area. At the same time it will not work a hardship on the civilian 
population, and I believe, cause economic problems in the area. 

So far as I am concerned—and perhaps I have a nonlawyer’s ap- 

roach and I hope the attorneys on this committee will pardon me 
soso of that situation—I want to accomplish some constructive 
results. I think as a broad policy-determining body of the Govern- 
ment of the United States, we should be seeking broad constructive 
results and not legal technicalities. 

It may be satisfactory to the Government of the United States to 
sue anywhere from 3,000 to 10,000 individuals, put them each to the 
expense of answering the suit, cause great dislocations and create a 
feeling on the part ‘of the local people out there that a great and 
powerful Federal Government 3,000 miles away is coming in with all 
of the power of the Federal Government and exercise that power 
against them, but I do not think that that is a constructive solution to 
this problem. 

I think that the committee of the House of Representatives which 
went out there and met with the local people has as deep a desire to 
protect the interests of the Federal Government as does the Solicitor 
General of the United States. 

They summed it up very clearly when they said, and I — from 
page 13 of the report of the House committee Report No. 1412 

Suing the thousands of small defendants as the Government has done in this 
instance may give a technical and encyclopedic definition of the water rights. 
But, such a definition is of no practical value for the reason that not more than 90 
percent of the flow in the watershed can be controlled anyway. 

Now I think that you could go through with this suit, and what 
would you have? You would have the same type of a stalemate that 
our forces now have in Korea. And I do not think that that stalemate 
in Korea is satisfactory at Fallbrook, but I do believe that by this 
legislation we can get the construction under way instead of suing and 
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appealing to higher courts and delaying this thing for years so that 
it will do great harm to the Federal ‘Government, to the Navy, to the 
Marines, and to the civilian population. As a layman I know that 
sometimes these lawsuits do continue for a long period of time. Or 
we can take the constructive approach. We can pass authorization 
legislation, we can get appropriation legislation and we can start the 
contractors working on it. Long before this oer “xr controversy could 
possibly be settled in court we will have water for the Marine ¢ orps 
and water for the local popul: ition. 

You have asked the Senator from California what his idea is, and 
that is what it is. I think it is a far more constructive approach to this 
problem than the course being pursued by the Government of the 
United States at this time. 

Mr. PertMan. Let me say this, Senator, again I speak for these 
agencies, and I am trying to tell the committee the information that 
I vet from them, and it is to this effect. 

‘But before I come to that, let me say this to you, Senator. It is 
unfortunate that in suits over water 1 ‘ights great numbers of parties 
are involved. That is nothing new. Anybody who is familiar with 
any of the controversies over water rights in the West does know that 
suits to determine water rights often involve great numbers of people, 
more than happen to be involved in many other classes of cases. It 
is unfortunate that many people who are drawn into these contro- 
versies do not understand exactly what is being done and maybe are 
led to believe that some great hardship is being visited upon them. 

I do not think in the long run that th at situaion is without proper 
and adequate explanation. 

The Marines tell me that in pursuing this matter they have found 
out that some people who thought they had water rights did not have 
water rights. There have been clouds on some of the claims that 
they have. Many of them have been cleared up with the cooperation 
of the Government. 

And as a result of it, when it is all over, all of the people along 
that river will be in a much better position legally and from an equit- 
able standpoint than they were before this litigs ition started. 

I do not have to defend the litigation. It is a way in which these 
water rights are determined. It may be an unfortunate way, but 
that is ise way it is done under the laws of this country. 

You say that you are sincere about it, that you think this kind of 
legis'ation is a solution to the problem that does exist there. 

On the other hand, the Marines believe that they need all of this 
water. They do not think there is any room—— 

Senator KNOWL AND. Regardless of the civilian population ? 

Mr. Pertman. Not the civilian population. Because whatever use 
that they may have or they may be entitled to has to be calculated 
after the needs of the riparian owners of that stream above them are 
first satisfied. And everybody understands that. 

But this bill takes a utility district and makes it a present of 7.500 
acre-feet per annum. And according to the information I have there 
is actually no more reason why legislation enacted by the Congress 
of the United States should make a present of 7,500 acre-feet of the 
waters from the Santa Margarita River than it would be to pass a 
bill making a present of it to Senator Knowland or Senator Nixon. 
They have no more rights, no more riparian rights to that stream 
than I have. 
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They have obtained a permit for what is known as appropriative 
waters, where the right to use is subordinate to the primary use, or, 
if I may use the word without being criticized for it, the “para- 
mount” use, the paramount rights of those who are the riparian 
owners. 

Senator Knowianp. How does the Solitor General explain this 
letter of December 22, 1949, signed by C. R. Johnson, Captain, C. E. C., 
United States Navy, Public Works Officer, addressed to Mr. Franz 
Sachse, president, Fallbrook public utility district, Fallbrook, Calif., 
the first paragraph of which reads, and then I will put the whole 
letter in the record: 


DeaR Str: As a result of conferences held at Camp Joseph H. Pendleton and 
the district public works office on December 12, 13, and 14, 1949, in connecticn 
with the proposed De Luz Canyon Dam on the Santa Margarita River, the 
enclosed memorandum of understanding was approved by all interested parties. 
Ten copies of the memorandum are forwarded herewith. 


Senator Murray. The letter will be made a part of the record at 
this point. 
(The letter dated December 22, 1949, is as follows :) 


PUBLIC WorKS OFFICE, 
ELEVENTH NAVAL DIstTRICT, 
San Diego, Calif., December 22, 1949. 
Mr. FRANz SACHSE, 
President, Fallbrook Public Utility District, Fallbrook, Calif. 

Dear Str: As a result of conferences held at Camp Joseph H. Pendleton 
and the district public works office on December 12, 13, and 14, 1949, in con- 
nection with the proposed De Luz Canyon Dam on the Santa Margarita River, 
the enclosed memorandum of understanding was approved by all interested 
parties. Ten copies of the memorandum are forwarded herewith. 

It is requested that the Fallbrook public utility district signify by resolution 
that the memorandum of understanding is satisfactory and that five copies of 
the memorandum be executed and returned to this office, together with five certi- 
fied copies of the resolution authorizing the approval. The approved copies 
of the memorandum will be forwarded to the Navy Department in Washington 
for signature of the Navy Department and the other interests that are a party 
thereto. 

A copy of the proposed bill authorizing the construction of the dam is attached 
to the memorandum of understanding. It was suggested in the conferences 
that the portion of the bill providing that the Secretary of the Interior shall 
transfer to the Secretary of the Navy funds received by him from the operator 
be rewritten in order to assure that funds so transferred will not revert to the 
miscellaneous receipts of the Treasury, and will be available for expenses arising 
out of the operation of the reservoir. 

A copy of the memorandum of understanding has been delivered by hand to 
Mr. Phil D. Swing, attorney for the Fallbrook public utility district. 

Very truly yours, 
C. R. JOHNSON, 
Captain, CEC, United States Navy, Public Works Officer. 

Mr. Pertman. I think the explanation should be made by those who 
participated. 

Senator Know.anp. Do you think generally that the Government 
through one of its agencies should enter into negotiations, should work 
out 2 memorandum agreement in good faith, and then should renege 
on it? I do not think that is the policy of the Navy Department of 
the Government of the United States or of the United States Marines. 

Mr. Peritman. I do not think so. Exactly what was done I think 
ought to be said by those who participated in it. I didnot. I do not 
know what was done. 
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Senator Corpon. I wonder if I could ask the representatives of the 
proponents of the bill here if there is a claim on the part of the Fall- 
brook district that it does have a legal right to water from the Santa 
Margarita ¢ 

Mr. PertMan. Will you just let me finish first ? 

Senator Corpvon. I thought you had finished an hour ago. I beg 
your pardon. We want to finish this Congress, however, this week. 
I just call that to your attention. 

Senator Murray. We will have to speed these hearings up a little 
if we are to conclude. I suggest that after the witnesses testify any- 
one ¢ henix ing to discuss the testimony may have an opportunity to do so. 

Mr. Pertman. I want to try to emphasize that we have this suit, 
the pretrial of which is set for July 8. It has been a long time in 
getting to the point where it apparently is. 

We think it is important that the suit should be tried. 

The court out there, by the way, Senator—you probably know— 
has separated the F allbrook public utility district and the Santa Mar- 
garita Mutual, two of the corporate defendants from the other 
claimants and the pretrial is just to involve those two. 

We think that a lot of the issues that will control the whole matter 
will be settled in the trial against these two claimants and that the 
rest of the matter could then be adjudicated very quickly. 

Senator Corvon. With all due respect to the Solicitor General we 
have a bill before us, and what may or may not happen with respect to 
that litigation, I would like to get some information to aid this com- 
mittee in considering this bill. 

Mr. Pertman. As to this bill, let me make just this one statement. 

There are several things that I want to say, and they will be ampli- 
fied by the spokesmen for the Marines, Senator. 

One of them is that under normal flow of the river, if there is such 
a thing as a normal flow on a river which has the history that this one 
does—it has periods of flash floods and then it has long dry periods, 
when there is very little water coming down the river bed—it has been 
estimated that it would take maybe 17 years to fill up the reservoir 
behind the dam which is proposed to be erected at the location given 
in this bill. 

Meanwhile, if this bill were passed, if the Senator's rider on the 
appropriation bill is enacted, and if we are prevented from having 
rights adjudicated, we will not know now or in the future what rights 
the United States does have, and it may be a long period of time before 
either the dam would be built or the reservoir behind it would be 
anne Re am told that it is possible that it may take as long as 17 years 
to do tha 


(COMMITTEE NoTre.—The “rider” to which reference is made above was enacted 
as Section 208 of Public Law 495, State, Justice, Commerce, and Judiciary 
Appropriation Act, 1953. The language of the section is as follows:) 


SEc. 208. (a) Consent is hereby given to join the United States as a defendant 
in any suit (1) for the adjudication of rights to the use of water of a river sys- 
tem or other source, or (2) for the administration of such rights, where it ap- 
pears that the United States is the owner of or is in the process of acquiring 
water rights by appropriation under State law, by purchase, by exchange; or 
otherwise, and the United States is a necessary party to such suit. The United 
States, when a party to any such suit, shall (1) be deemed to have waived any 
right to plead that the State laws are inapplicable or that the United States is 
not amenable thereto by reason of its sovereignty, and (2) shall be subject to 
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the judgments, orders, and decrees of the court having jurisdiction, and may 
obtain review thereof, in the same manner and to the same extent as a private 
individual under like circumstances: Provided, That no judgment for costs shall 
be entered against the United States in any such suit. 

(b) Summons or other process in any such suit shall be served upon the Attor- 
ney General or his designated representative. 

(c) Nothing in this Act shall be construed as authorizing the joinder of the 
United States in any suit or controversy in the Supreme Court of the United 
States involving the right of States to the use of the water of any interstate 
stream. 

(d) None of the funds appropriated by this title may be used in the preparation 
or prosecution of the suit in the United States District Court for the Southern 
District of California, Southern Division, by the United States of America 
against Fallbrook Public Utility District, a public service corporation of the 
State of California, and others. 

This title may be cited as the “Department of Justice Appropriation Act, 1953”, 

Lam also told by the Marines that they cannot afford to depend upon 
even the reservoir which would be built on their property, the property 
of the United States, if 7,500 acre-feet of the water that at some time 
or other would be impounded behind that dam was given over to the 
‘allbrook Utility District. They need all of the water that is there, 
And the way the base is growing and the plans for the future, there is 
no doubt they tell me that all of the water is needed, and there is no 
real basis for legislation that would make a gift of 7,500 acre-feet of 
water to the Fallbrook Public Utility District and which, I am in- 
formed, would be used largely in a different watershed. 

We think also, Senator, there are legal infirmities in this bill in that 
it itself is not a compliance with the laws of California, the gift to 
Fallbrook, in derogation of the rights of other owners, not only the 
United States. You can give away the property of the United States, 
but you cannot give away the property of private owners on the Santa 
Margarita River. There are others that have rights both as riparian 
owners and under permits for appropriative w: aters, floodwaters, if it 
is possible to determine on this river what actually are floodwaters, and 
their rights are being involved in this legislation. 

Senator Corpon. That is an important point, if it be a fact. 

Your statement to me a while ago was that there were no rights 
below the ownership of the Government, is that right ? 

Mr. PeritMan. That is right. 

Senator Corpon. In this bill it provides for the construction of a 
dam on the property of the Government and the collection and holding 
of the water above that dam only to the extent that the water flows 
on to the land, thus giving to all owners of rights to use that water 
above the Santa Margarita ownership now in the Government all of 
the water that they are using, so that your collection is only of the 
residual flow on to this land. Wherein is there any violation of the 
law of California or of the right of any person other than the possible 
rights of the Government of the United States by virtue of its owner- 
ship of the Santa Margarita River below ? 

Mr. Pernman. To this extent, that this bill designates the Fall- 
brook Public Utility District as the recipient of 7,500 acre-feet. There 
may be others on the river that have a right to floodwaters. 

Senator Corpon. Where? 

Mr. Pertman. On the Santa Margarita River. 

Senator Corpon. Above this location ? 

Mr. Pertman. Yes; but you see there are waters that are being 
impounded above the location of Camp Pendleton. 
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Senator Corvon. There is no provision in this bill requiring that 
those waters be not retained up above. This is only a residual flow 
that would be gathered here. 

Mr. Pertman. I do not know. You see, this is a peculiar river. 
We do not have them in the East. 

Senator Corvon. Of course, I come from the West. 

Mr. Pertman. I am told this about it: Part of the time it flows 

on the surface and part of the time it flows under the surface. There 
is a great subterranean basin on Camp Pendleton. There are, prob- 
ably, other basins in that river, subterranean areas. There are other 
places in which the water is now being impounded. For instance, 
the Vail estate above Camp Pendleton, I understand, has a rather 
large basin. To carry out the judgment that was obtained by the 
yredecessor in title of the United States it has agreed to furnish the 
Pang below with so many acre-feet per year. And if it were not for 
that agreement, which has been reduced to judgment or was before 
the United States acquired ownership, there would not be any water 
flowing at particular periods from that area down the stream. 

Senator Corpon. Nothing in this bill requires it to flow. 

Mr. Pertman. Well, the judgment that is on record. 

Senator Corpon. I am speaking of this legislation. 

Mr. Pertman. But this, Senator, is legislation designed, from our 
point of view, from the point of view of the Marines, to invade the 
rights of owners in that area and to determine by congressional fiat 
what claimant should get ahead of other claimants. 

Senator Corpon. I agree with that. 

Mr. Pertman. To the derogation of others. I do not know why 
Congress should do that. 

Senator Corpon. Can you show me where there is any derogation 
of others? 

Mr. Pertman. Why should the Congress of the United States take 
water ¢ 

Senator Corvon. The Government can give it to the Fallbrook. 

Mr. Pertman. If the dam is going to be built and the water 
impounded behind it, why should the Congress of the United States 
take water and give it toa particular district ? 

Senator Corpon. That, of course, is a matter of judgment for the 
Congress. Your claim was that there was a possible violation of the 
law of California in this proposed legislation, in that this division of 
water might be in derogation of the rights of others, of others than 
the two parties, one the Marine Corps, or the Government of the 
United States, and the other district, the Fallbrook Public Utility 
District. : 

Mr. PertmMan. I am not urging that point so much for this reason, 
that if the others have rights they will assert them. It is not up 
to us to do that. 

Senator Corvon. Is there any other claim ? 

Mr. Pertman. The main claim is that the Marines need all of this 
water. And we say to the Congress—we say to this committee—there 
is no reason for the Congress to consider giving this water aw ay when 
it is needed for the operation of the Marine base. That is our main 
objection, 

Senator Corpon. What do you say W ith respect to the needs of those 
who live in the Fallbrook district? I am not speaking of the rights. 
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I am speaking of the needs. I have a funny idea that the Government 
is still instituted for the benefit of the governed, rather than that the 
governed for the benefit of the Government. 

Mr. Peruman. I have this to say about that, Senator. There are 
large areas in the West where water is needed. If you do not acquire 
water by the purchase of land—if you have no riparian rights, you 
cannot expect the United States to go in its pocket and furnish it to 
you free. And that is what is being attempted in this bill. 

If others need water, they ought to be required to get it from any 
source that is available to them. 

Here the United States has bought and paid for this water. It has 
expended $100,000,000 on that base. And the idea that its facilities 
which it purchased and to which it is entitled should be given away 
simply because somebody else might happen to need it, is an idea that 
I think is rather foreign to the way in which this Government ought 
to be conducted. 

Senator Corpvon. Your idea is very foreign to my idea of how the 
Government should be conducted. 

Senator KNow.aNnp. I might say that in our foreign-aid program we 
are giving away a considerable amount of the assets of this country 
abroad. We are asking that a small part of the equities of the situa- 
tion be given to the people of the United States in the Fallbrook area. 

The Senator asked a question before of the proponents. Congress- 
man McKinnon is here and is the author of this bill. Congressman 
Engle is here, who was chairman of the House subcommittee. If the 
Senator has any questions, they will be glad to answer them. 

Senator Corvon. I have another question that I would like to pro- 
pound to the Solicitor General, if I may. 

I am interested in the extent to which the sovereign rights of the 
United States, or, let us leave out the sovereign rights for the moment 
and say the right of the United States as a property owner and the 
owner of water, is being in any wise lessened by this bill, that is, how 
the right of the Government as a property owner to control and use 
its own property is being interfered with by this bill other than to 
the extent of a division of the water. 

Is there any other control that is attempted here over Government 
property ¢ 

Mr. Pertman. Section 4, as I said before, is designed to make the 
Government agencies not only at this base but everywhere else sub- 
ject to the local police regulations in the conduct of its operations. 
And they oppose it for that reason. 

Senator Know.anp. Mr. Chairman, I wonder if it would be help- 
ful to read into the record section 4: 

Sec. 4. All Federal officers and employees in carrying out the laws relating 
to water-resources development and utilization, including the furnishing of 
water to national-defense installations, in States, Territories, or insular posses- 
sions, shall proceed in conformity with the laws of such States, Territories, 
or insular possessions with regard to the appropriation, use, or distribution 
of water and shall not interfere with or acquire any vested right except upon 
specific authorization and upon due compensation being paid therefor. The 
provisions of this act shall not be construed as affecting or intended to affect 
in any manner whatsoever the provisions of section 8, Reclamation Act, 1902. 

Senator Murray. Are there any other questions? Do you wish to 
say anything further, to make any further statement ? : 
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Mr. Pertman. I think that General Hill probably wants to make 
a statement. 
Senator Murray. General Hill, will you take the witness stand? 


STATEMENT OF MAJ. GEN. W. P. T. HILL, USMC, QUARTERMASTER 
GENERAL, MARINE CORPS, ACCOMPANIED BY LT. COL. E. B. 
ROBERTSON, USMC, HEAD, UTILITIES AND PUBLIC WORKS SEC- 
TION, SUPPLY DEPARTMENT, USMC. 


General Hiri. My name is W. P. T. Hill, major general, United 
States Marine Corps, Quartermaster General of the Marine Corps. 

I would first like to address the committee on the issues involved 
in the case of the United States v. Fallbrook Public Utility District 
in the United States District Court in and for the Southern District 
of California, southern division. 

1. Property rights involved. The United States Government ob- 
tained in fee simple in the years 1941-43, 135,000 acres of land owned 
by the Rancho Santa Margarita y Las Flores. There passed to the 
United States with that acquisition invaluable rights to the use of 
water in the Santa Margarita River. 

2. Located in the area and on this land and wholly dependent on 
this water are the United States Naval Hospital, the Naval Ammuni- 
tion Depot, Fallbrook, and Camp Joseph H. Pendleton, Calif. 

In connection with these properties the United States has ex- 
pended over $100 million. 

4. From 1941 to 1946 the United States used these waters without 
encroachment or threat of encroachment by the Fallbrook Public 
Utility District. During that period pursuant to a gratuitous license 
from the United States of America the Fallbrook Public Utility Dis- 
trict was permitted to divert and use from the Santa Margarita River 
a very small quantity of water solely for domestic purposes. Until 
July of 1948 the district continued to use that water as gratuitously 
allowed by the United States. 

In late 1946 the Fallbrook Public Utility District sought to 
initiate rights in the Santa Margarita River for a small quantity of 
water. Subsequently it made claims to 31,800 acre-feet from the Santa 
Margarita River—that quantity of water exceeding the normal flow 
of the stream. Presently the Fallbrook Public Utility District is 
diverting a small quantity of water not exceeding 1,800 acre-feet per 
year. 

The encroachment and threat of encroachment of the Fallbrook 
Public Utility District upon the rights of the United States to the 
water of the Santa Margarita River jeopardize those military estab- 
lishments mentioned above. 

7. Conflicts between the Fallbrook Public Utility District and the 
United States of America resulted in conversations between field per- 
sonnel of the Department of the Navy and representatives of the Fall- 
brook Public Utility District, seeking an amicable settlement. ‘Those 
conversations were carried on in the years 1948 and 1949. A thorough 
investigation of the rights of the U nited States as they related to the 
newly initiated claims of the Fallbrook district resulted in the conclu- 
sion that to accord to the Fallbrook district the rights which it asserted 
would be ruinous to the water rights purchased and paid for by the 
United States. 











50 SANTA MARGARITA RIVER PROJECT, CALIFORNIA 


8. There has never been an agreement between the Fallbrook Public 
Utility District and the United States. It has been repeatedly asserted 
that there was such an agreement. Any discussions were purely 
exploratory, seeking an amicable settlement, facts well known by the 
representatives of the Fallbrook Publie Utility District. 

9. The then Acting Secretary of the Navy, on November 14, 1950, 
recognizing that the Fallbrook Public Utility District was encroach- 
ing and threatening to encroach in a manner adversely affecting the 
rights of the United States requested the Attorney General to institute 
an action to protect those rights. 

10. Pursuant to that request from the Acting Secretary of the Navy, 
the Attorney General, on January 27, 1951, instituted a suit to have 
those rights adjudicated and to protect them. 

11. These facts respecting that suit are emphasized: 

(a) It is a suit to quiet title to those invaluable rights in the Santa 
Margarita River which the United States purchased and for which 
it paid a huge sum. 

Senator Corpon. How much ? 

General Hizi. About $4 million. That was the price of the land, as 
well as the appurtenances thereto. 

(6) This suit seeks to have the court define and declare the rights of 
all claimants to water on the stream in question. It does not and could 
not deprive anyone of his rights. 

(c) Chief Judge Yankwich, of the United States district court, in 
an exhaustive opinion has fully sustained the position of the United 
States as to the character of the suit and the relief which the United 
States is seeking. That opinion is reported in 101 Fed. Sup. 298 
(D.C.S.C. Cal. S$. D. 1951). 

(d) Judge Yankwich’s opinion discloses the erroneous character of 
the charges of those who would prevent the trial of this suit. 

Senator Corvon. What was that case ? 

General Hitt. That is the pretrial hearing on this case now, sir. I 
will refer to that in a little bit. 

Mr. Pertman. That is this very case. 

Senator Corpon. You mean it has gone to decision in the district 
court? 

Mr. Pertman. There were motions made. 

Senator Corpon. I see. 

Mr. Pertman. To dismiss. 

Senator Corpon. This is an opinion determining some intermediate 
proceeding ¢ 

Mr. Pertman. That is it. 

General Hitt. (e) As further disclosed by Judge Yankwich’s opin- 
ion the action is simply one to have adjudicated rights to the use of 
water measured by the laws of the State of California; it is not a 
suit in which the United States is claiming any rights to the use of 
water by reason of its sovereignty. 

12. By stipulation entered into November 29, 1951, the United States 
and the State of California resolved the contentious questions which 
had arisen and agreed to a free and full exchange of information re- 
specting the litigation. | 

13. Those who fear the trial of this case have alleged that there 
are 14,000 defendants. That is untrue. Actually there has been 
served approximately 2,000 defendants. Not an unusual number in 
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litigations of this character. The principal counsel for the defendant 
has recognized and by an affidavit filed with the court affirmed that to 
adjudicate the rights in question all of the claimants to the Santa 
Margarita River watershed water must be before the court. 

Senator Corvon. What particular value do you place on that sen- 
tence that you just read before I stopped you, that the chief counsel 
for the defendants claimed that all defendants had to be before the 
court before you could make adjudication ¢ 

General Hint. That is to overcome some of the opposition which 
has appeared in the newspapers that 14,000 or more people are being 
sued. 

Senator Corvon. I do not understand your statement. Why do 
you make the statement to this committee / 

General Hitz. To show that the principal counsel for the defendant 
has recognized that this case is nothing unusual, in that all of the 
defendants must be brought before the court. 

Senator Corpon. Have the V been brought before the court? 

General Hm. They will be; yes, sir, all those that are not settled 
otherwise without going to court. 

Senator Corpvon. Is there any claim made that you are attempting 
an adjudication of claimed w ater rights without giving the claimant 
his day in court—is that claim being made by anybody / 

General Hite. It was at first ; yes, sir. 

Senator Corvon. Go ahead. 

General Hii. 14. S. 2809 and H. R. 5368 seek to give away the 
invaluable rights of the United States to the Fallbrook Public Utility 
District. Those companion bills are highly objectionable for these 
reasons: 

(a) They would strip the United States of those rights to the use 
of water; the replacement cost of which has been estimated to be 
$1,000,000 per annum. 

That is the case of Camp Pendleton. 

Senator Corpon. Let me interrupt you. That million dollar deal— 
Camp Pendleton is getting its water now ? 

General Hi. Yes, sir. 

Senator Corpvon. Are the facilities of the Government getting their 
water now? 

General Hitt. Yes. 

Senator Corpon. How much water over all are they using? 

General Hitz. Will you answer that? 

Colonel Rorertson. We do not know what the other folks are using. 
We are in court to ask them to tell us what they are using. 

Senator Corpon. I am asking what you are using. 

Colonel Rozertson. What we are using? 

Senator Corpon. Yes. 

Colonel Rosertson. The present military use at Camp Pendleton is 
4,825 acre-feet. This figure is about 60 days old. 

Senator Corpon. That is per year ¢ 

Colonel Ropertson. Yes, sir. 

Senator Corvon. What other use does the Government have? 

Colonel Rosertson. The present irrigation requirements are 2,412. 

Senator Corpon. That is Government use ? 

Colonel Rozerrson. Yes, sir. 
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Now we have been unable to house our dependents on board this 
station. 

Senator Corpvon. Unable to do what? 

Colonel Rozertson. To house our dependents, the families. 

Senator Knowianp. Just a moment on this agricultural use. Do 
you want the record to stand that the Gov ernment is in agriculture 
or is that land which has been leased or rented for agricultural 
purposes ? 

Colonel Rosertson. It is leased to farmers who are citizens as are 
those folks in the Fallbrook area. 

Senator KNow.Lanp. I just wanted Senator Cordon to be sure that 
he understood. 

Senator Corpon. That is not military use. That is a proper use, of 
course. 

Colonel Ropertson. It is beneficial use for agriculture by civilians. 

Senator Corvon. It should be immaterial whether that is beneficial 
use at this point or another. I am trying to get the necessary amount 
of water to operate the facilities of the Federal Government now on 
the land. 

Colonel Roserrson. We are trying to develop houses to put our 
families in. And when we have those houses—there are some 589 
about to go into construction now—we will have an additional re- 
quirement for 6,315 acre-feet of water on our present troop strength, 
giving us a present requirement of 13,552 acre-feet. There are now 
being constructed at C amp Pendleton 

Senator Corpon. Let me interrupt you a moment, please. You seek 
now to make an additional use of the water by increasing the Govern- 
ment use of its land by adding residential areas. Where do these de- 
pendents live now ¢ 

Colonel Rosertson. All over the United States, in trailer courts 
and what have you, very unsatisfactory conditions generally for our 
dependents. That has been recognized by title VIII of the National 
Housing Act which is providing these first 589 units, by another act 
of Congress which is providing some 250 trailers on the camp, being 
currently put there and by title IX of the National Housing Act 
which provides certain financial arrangements off the station. : 

Senator Corpvon. What is that—what is the arrangement off the 
station ? 

Colonel Ropertson. It relaxes credit restrictions, allows certain 
construction in critical housing areas which Camp Pendleton has 
been declared to be by the National Housing Administration. There 
are just not enough houses on the camp or in the areas. People are 
living in all sorts of conditions from good to extremely poor. 

Senator Knownanp. Let me see if I understand. I am interested in 
getting the facts, and I think that Senator Cordon has tried to de- 
velop something which would be helpful to the committee. 

Do I understand that with your present approximate 40,000 person 
installation, that, you are using, according to your figures, 4,800 
acre-feet ? 

Colonel Rosertson. Yes, sir. 

Senator Knownanp. And that by adding 500 more houses, you are 
going to need 6,000 more acre-feet ? 


Colonel Ronerrson. No. 
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Senator Know.anp. Which is more than you are now using for 
the 40,000 people on the « camp. 

Colonel Ropertson. No; the Senator has not quite caught it all 
the way. 

Senator KNowLanp. I am sorry. 

Colonel Roserrson. The figure which the Senator submitted of 
about 40,000 is the aggregate strength. I think it was actually 38,000. 
That is not an aggregate strength. That is the troop population. 

I did not say that the five-hundred-and-some houses were all that 
were going to be built against this requirement. I did say, however, 
that, if we put all of our dependents there, allowing for what we can 
foresee off the reservation, we would have a requirement of water for 
dependent families of 6,315 acre-feet. And, of that housing require- 
ment, we have started on the first five-hundred-and-some-odd. 

Senator KNowLanp. How many houses would you have to build 
to provide facilities if the Utopian situation should arise that you 
had facilities for all dependent families, if everybody moved out to 
Pendleton ‘—which, of course, they would not do because of the 
normal processing that goes on there. What I am trying to get at 
is this: Is this additional 6,000 based on the Utopian ideal that you 
would have enough houses to house everybody when, as a matter of 
fact, probably at no place in the country will you ever have that type 
of Utopian situation ? 

Colonel Rozerrson. We have attacked the problem from the stand- 

voint of allowing for those houses which we know are in the neighbor- 

ee We canvass our people. Where do you live? We have used 
our experience factors and we know that certain people never bring 
their families with them to the west coast, but will leave them home 
with mama. We have allowed for those things, and we have come up 
with the requirement for families. 

Now, under the fiscal-year-1953 budget strength, there would be 
6,470 officer dependents and there would be 28,373 enlisted dependents. 
And there would be on the reservation 160 civilian dependent families. 
And then there are the number of civilians who are employed on the 
reservation, and those marines who are there, you might say, on a 
one-shift basis, because they live off the reservation. We take one- 
third credit for them. In other words, we do not charge each one of 
them with being a full person 24 hours a day, but one-third of a 
person, which gives us another added water requirement. 

Now, to continue with our requirements, there are now being con- 
structed additional troop housing for 13,000 enlisted men. That is 
under contract. That will give us an additional requirement at those 
places for 2,911 acre-feet of water 

If you will compare that back to our present camp use, which is 
what I gave you, not our present requirement, the U topi: in require- 
ment, you will find we are on harsh water hours there. The men are 
only allowed to bathe at certain hours of the day. In other words, 
they cannot bathe freely and as often as you would like to bathe. We 
have probably the dirtiest military vehicles of any military estab- 
lishment in the United States forces, because we do not have the water 
and do not permit them to be washed. We are conserving water in 
every way we possibly can. 

Senator Corpon. Somebody overlooked his hand when you made 
the original purchase; did he not? That is not unusual. 
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Colonel Ropertson. We do not think so, sir. That is what we are 
in court to find out. 

Senator Corvon. You should have found it out before you made the 
investment. It would not have been a bad idea if you did that once in 
a while. 

Colonel Roserrson. The title was searched, and we felt we were 
right. 

Senator Corpon. Your title did not indicate how much water was 
in the Santa Margarita, or how much you should have. 

Colonel Rosertson. That number of persons for whom we are hav- 
ing new construction would be accompanied by dependents requiring 
1,717 acre-feet of water per annum, giving us an additional require- 
ment due to this fiscal year 1952 to finance camp expansion of 4,628 
additional acre-feet. That gives us—I have not added it here— 
roughly, 18,000-plus acre-feet requirement for that which we now 
have or have under construction. 

We had a budget request in for fiscal 1953 for an additional 11,000- 
man camp, requiring for the troops, 2,463 acre-feet of water, and 
1,463 acre-feet for their dependents, if we can provide fac ilities, giv- 
ing another requirement of 3.926 acre-feet of water per annum, but 
the House Armed Services Committee stated that until this water 
controversy was settled and they could be shown that there was water 
present for use by the Government to take care of these facilities they 
would not authorize the 11,000-man camp, and that was stricken from 
the request. Had that been allowed to stand which represents the 
fiscal-year-1953 troop requirement we would have, for that year, a 
requirement of 22,168 acre-feet of water perannum. That 11 ,000-man 

camp will have to be provided elsewhere in the United States if we 
cannot resolve this problem and put them at Pendleton. 

Senator Corpon. If you have 40,000 men there and are now using 
4.825 acre-feet 

Colonel Roserrson. We have 38,000 troops there, sir. 

Senator Corpon. They are men. 

Colonel Rorerrson. Whose families are scattered all over the 
country. 

Senator Cornon. These 38,000 that are there are using, with all 
of the others, 4.825 acre-feet. 

General Hixz. Not the other uses, only the uses for the enlisted 
personnel. 

Senator Cornon. What other use do you have? 

General Hit. We have the civilians there, and we have the family 
housing there. 

Senator Cornon. Where do they get their water? 

General Hitt. From the same system, sir. 

Senator Corpon. I asked you for the amount, and the figure you 
gave me was 4,825. If that is not right, what is right? You gave me 
2,412, which you said was for irrigation. 

General Hirx. That is right. 

Senator Corpon. What about the 4,825; do you want to add any- 
thing to it now? ; 
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Colonel Ropertson. We did not separate the dependent usage be- 
tween present and proposed. We gave the present military use, the 
present irrigation uae 

Senator Corvon. I asked you for the present use for the Govern- 
ment, and that is the figure that I want. Can you give it to me now? 
If you have civilian dependents or civilian employees, then you are 
furnishing them water. How much? What is the total of your use 
for the operations of your military installation, over-all? 

General Hinz. 11,140. 

Senator Corpon. That is broken down, 4,825 for enlisted person- 
nel? 

General Hixi. 4,825 is military personnel use, camp use. 

Senator Corvon. All right. And the balance is what? 

General Hitt. Dependents and other facilities. 

Senator Corpvon. What is the nature of the other facilities? 

General Hitt. We have an amphibious base. And each time an 
amphibious vehicle or LVT goes to sea, when it comes ashore it must 
be sluiced off, to get rid of the salt water. 

Senator Corpon. How much of this water is for civilian use and 
what is the number of civilians ?—not speaking of something prospec- 
tive; I am speaking of what is there now. 

Colonel Rorertson. There are 160 civilian families housed on the 
reservation—that is, civilian employees—and there are about 1,800 
other civilians present on the station on a one-shift basis, which would 
give us a credit for 607 bodies, and those 160 civilian families, of 
which those 160 men are the heads, are accompanied by 400 depend- 
ents, a total of 1,167 equivalent civilian bodies. 

Senator Cornon. How much water do they use ? 

Colonel Rogertson. I would have to figure that out, sir. 

I believe, like most engineers, I have lost a decimal place, but it 
says 150 acre-feet, sir. 

Senator Corvon. You have 325,000 gallons per acre-foot; so, that 
it cannot be too far off. So, your 1,167 take 150 acre-feet. You have 
4,825 plus 150 for consumptive purposes, and the balance must be for 
some other uses incident to your installation; right ? 

General Hi. Yes, sir. 

Representative McKinnon. This figure of 6.315 acre-feet is not 
present usage. That is where he is housing them under a tentative 
schedule of construction. 

Senator Corpon. I am not paying any attention to the 6,315. 

I have 150 acre-feet for the civilian personnel. The other is 4,825 
on the installation. That is the total consumptive use. 

ae have given me the figure of 11,140 acre-feet as the total use of 

rater at the ‘present time per annum for all purposes, right ? 

ees ‘al Hitz. Yes, sir. 

Senator Coron. I wish we could get a breakdown on it after you 
have furnished water for your own “personnel use. If you can put 
that in the record, it would be helpful. You have told me about wash- 
ing off your amphibious craft when they come out of the ocean. You 
cannot take much for that. 

It is going to take quite a bit to run 6,000 acre-feet of water, which, 
as near as I can figure it out, is 2 billion gallons. That is quite a 
sizable amount of water. 
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(Nore.—The consumption data was supplied subsequently as fol- 
lows: ) 
Present water requirements, Camp Pendleton 


MARINE CORPS 





Military: Gallons per day 
ees Se a cee 9 Sei a As SR eee a . 8, 258, 400 
Reserve training use__.-._--_~ SE A Bo ee Th eee 276, 400 

Family units: 

a ia la ea ws ieee nit ing bebe eee ties ie pa eae 410, 600 

a ete oe ey 109, 200 

ec aban nietancinaabbiad G-tktieeMinen behets oun 121, 800 

Total, Marine Corps____.____._--- se nd cb lgpln tk tsa hace asbnse alin 9, 176, 400 
NAVAL HOSPITAL 

ot 2 eee Seer ee a pa ee Sap ee ee 256, 400 

TIE cc kc gecenksncnn Sod eae cide winht Se eaeceeteaiticsatiearidie Riosstecrtasoae 119, 600 

nn oe cd eet tlansbeibenniells LSS. 15, 400 

eT kn dE LL oh eeetleliaeelinrne 337, 500 

TEs, BOUIN AC i ere mmre ay csceleteieeriassamienie 728, 900 
NAVAL AMMUNITION DEPOT 

RR se ae el ee EN a ee 2, 200 

Families: 

Ss a aenl wisbieninn 2, 600 
Le eo | uaa a ooaieaousduatrerseriieel 22, 400 
IIE, CONIEIININ o 0e e kt to ondgetppunaubamageonsheasnelad 12, 400 
Total, naval ammunition depot.._.........-..-..~....~...-.+ 46, 600 

A I A eee hitee eae *9, 945, 900 


1 Equals 11,139.4 acre-feet per year. 


Senator Murray. You may proceed. 

General Hint. (+) By reason of the character of the rights included 
in the bill, there is grave doubt if Congress has the powers to accord 
the Fallbrook Public Utility District the special privileges which the 
bill contemplates. 

(c) The bills are discriminatory against other claimants to the same 
waters of the Santa Margarita River who have prior and better rights 
to those waters than the Fallbrook Public Utility District. 

(d) Efforts to circumvent the action brought by the United States 
to protect its rights by giving away those rights will settle nothing, 
but to the contrary will create a chaotic situation on the stream. 

15. It is recommended that no action whatsoever be taken until the 
matter is finally adjudicated. It seems highly desirable to let justice 
take its normal course. 

16. Effects of either the passage of the companion bills S. 2809 
and/or H. R. 5368 or the failure to finally have adjudicated the issues 
now before the court will— 

(a) Result in depriving the United States of the security aspect at- 
tendant upon ownership of an adequate supply of water within the 
boundaries of Camp Pendleton; to give away that water necessitates 
the purchase of another supply of water from the Colorado River; 

(6) Loss of this water supply could well entail the transfer of Camp 
Pendleton, the naval hospital, and the naval ammunition depot to an- 
other location, to the detriment of the national defense. 
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17. The companion bills S. 2809 and H. R. 5368 place complete con- 
trol of the water supply at not only the installations in question but 
of all military installations throughout the country under the com- 
plete control of the States. It strips from the Chief Executive of the 
United States the control of those all-important water supplies and 
places them under the control of the various States. 

Senator Corpon. As to that paragraph concerning the Fallbrook 
Public Utility District, there is something there that you need to ex- 
plain. We are advised here that your rights are based upon your ri- 
parian interest and represent the rights to certain water appurtenant 
to your purchase. This bill does not contemplate the impoundment 
of any water except the water that would be included within that 
term. 

General Hinn. Here is the situation, sir. The Santa Margarita 
River is overappropriated. If certain of the riparian owners above 
Fallbrook do not get the water, the riparian water that they own, then 
this bill comes along and gives Fallbrook 7,500 acre-feet. The law 
there gives the man with the prior request the prior use of the water. 
And several of the other large owners of land in that area of riparian 
rights have requirements for appropriations prior to the date of the 
Fallbrook public-utility district. 

Senator Corpon. I do not see where that has anything to do with 
this at all. If I understand the purport of the bill, there is no water 
going to be impounded by this dam except the water that is left after 
the appropriations have been had above this particular Santa Mar- 
garita Ranch; is that correct? That is the purpose of it ? 

Colonel Rogerrson. May I answer that, sir / 

Senator KNowLAND. You are dealing with floodwaters. 

Senator Corpnon. Floodwaters are still the waters that are left 
when they get there. 

Colonel Roserrson. May I answer, sir? 

Senator Corpon. And anyone who has a prior right to floodwater 
takes it. You then get residual flow and impound it. And every other 
claim above that has been satisfied, or, at least we have not interfered 
with the satisfaction. We take what is left when it hits the Santa 
Margarita ranch, and we have interfered with nobody ? 

Colonel Roserrson. I would like to answer that. 

Senator Corpon. I would like to hear you. 

Colonel Rosertson. First, we have riparian waters which are correl- 
atively owned, in other words, the water is jointly owned. It is dis- 
tributed along the stream on the basis of the ratio of irrigable and 
arable land. 

Let us say that the General and you and I owned all of the riparian 
land. I go on leave, and I do not use my water this year. The water 
I do not use belongs to the Senator and the general, and not to Senator 
Knowland. He cannot take it. It belongs to you. I cannot give it 
to him. It belongs to you and me. That is the riparian water. That 
is one aspect of the thing. 

Senator Corpon. But that is not relevant to this question at all. 

Colonel Rozertson. The other thing is that there are prior claims 
to this water which this dam is designed to hold ahead of Fallbrook. 

Senator Corpon. Let them exercise them; nobody is stopping them. 
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Colonel Rorerrson. That is the point which the general made here 
when he said this legislation was discriminatory in that the Congress 
of the United States would be deciding between claimants who are 
before the State engineer. 

Senator Corpon. That is not deciding between any claimants what- 
ever. 

Colonel Ronerrson. They are, sir, when they designate the Fall- 
brook Public Utility District. 

Senator Corpon. We are dealing with a surplus flow, so far as all 
other claimants are concerned. They have every chance in God’s 
world to exercise every cl: um they have before the water leaves their 
area. When it comes on the Santa Margarita they have no more claim, 
have they ? 

Colonel Roserrson. If the Santa Margarita Mutual Water Co., 
which is a similar status—— 

Senator Corvon. If they have the claim, they take the water before 
it gets to Santa Margarita ranch. 

Colonel Roserrson. There would be no water in this dam for Fall- 
brook to take. 

Senator Corpon. That is a different question. That is a practical 
question. In that event there is no one hurt but Fallbrook and the 
Government. We are still not hurting anybody. We are dealing only 
with two claimants, the Government and Fallbrook and nobody else. 

Colonel Roserrson. Then we have another aspect of the problem. 

Senator Corvon. We have settled that question then, have we? 

Colonel Roserrson. That is the point I was trying to make, sir. 
The other aspect of the problem is that we have a very large riparian 
owner upstream, the Vail interest who with our predecessors in inter- 
est, had a stipulated judgment, call it a contract, if you will, between 
themselves and if it were not for that contract this water would not 
be in the stream. The Vails would divert it and use it. And we are 
afraid that this bill will have the effect of the United States abro- 
gating that contract and removing that water from the stream. 

Senator Cornon. How could it? 

Colonel Ronerrson. Because it has not been adjudicated. It is just 
a matter of 

Senator Corpon. The rights of those two parties have been ad- 
judicated, have they not, if you got a judgment ? 

Colonel Roperrson. They were not adjudicated. It is a stipulated 
judgment. 

Senator Cornvon. If there is an adjudication it is as between them. 

Colonel Rosertson. That is correct; it is a contract. 

Senator Corpon. Certainly then anything you do now cannot dis- 
turb that. 

Colonel Roperrson. The lawyers tell us that the Vail interest would 
consider and would act ase: that any act of the United States 
Government to give water away, divert it or sell it or anything else 
for other than use on the § ate Margarita ranch would be’ considered 
an abrogation of that contract and “they would take legal action to 
get as much of that water as they could for themselves. 

Senator Cornon. We can never stop any man from having his day 
in court and taking it whenever he has the price of a filing fee. 

Senator Murray. Could you tell us when the Fallbrook Public 
Utility District was organized ? 
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Colonel Roserrson. I am not sure, sir. I think that probably Con- 
gressman McKinnon could answer that. It was somewhere back in 
the early °30’s that our predecessors in interest gave them the gratuitous 
permit to pump water for domestic purposes. They had some form 
of quasi-government activity that preceded them, under a different 
name. Iam not sure of their history. 

Senator Know.anp. Mr. Yackey, the general manager of the dis- 
trict, is here. He could answer your question. 

Senator Murray. What was the extent of the rights of the Fall- 
brook Public Utility District ? 

Mr. Yackey. 1922 was the first year they were organized. 

Senator Murray. 1922? 

Mr. Yackery. Yes. 

Senator Murray. What was the extent of their rights? 

Mr. Yackey. Today we have a permit from the State of California 
for 1,800 acre-feet a year from the stream flow which is considered 
surplus to the needs of the people downstream and we have a permit 
for 10,000 acre-feet a year to be taken out of the dam right near our 
site which is right above the Government line, and we have two appli- 
cations for 10,000 acre-feet a year pending each, and all of those 
rights we intend to turn into this project if the bill is passed. 

Senator Corpon. What do you use the water for, please? 

Mr. Yackxey. Domestic and municipal use, and some agriculture. 

Senator Corpvon. How many people are dependent upon the water ? 

Mr. Yacxey. In our district it would run currently about 8 to 10 
thousand. 

Senator Murray. Are the dam facilities necessary? What are the 
reasons for them ¢ 

Colonel Rosertrson. The dam was first authorized by the Congress. 
There is now pending a public-works-authorization bill which carries 
a repealer for the authorization, and there would be no authorization 
to build the dam. 

(COMMITTEE NOTE.—Sec. 204 of Public Law 534, 82d Cong., is as 
follows :) 

Sec. 204. So much of title II, section 201, Public Law 910, Eighty-first Congress, 
approved January 6, 1951, as authorizes the construction of a dam at Camp 
Pendleton, California, is hereby repealed. 

Senator Murray. If it is built, what would be the cost of con- 
structing the dam / 

Colonel Ronerrson. The dam and the diversion works, including 
the means of getting the water to whoever it is sold to in this case 
would be about $99 000,000, 

1 would like to say a little more on the history where you asked me 
about when the Fallbrook Public Utility District was formed. I 
could not answer that, but I can tell you of our relations with the 
Fallbrook Public Utility District 

Senator Murray. You may do so. 

Colonel Ronerrson. Our predecessors, the Santa Margarita ranch, 
gratuitously permitted them to take water for domestic purposes for 
many years, beginning early in 1930. 

That permit was continued in force after we took title. 

The Fallbrook Public Utility District, we felt, overreached the 
terms of the permit. And when we requested that they confine their 
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pumping to its limits our information indicated they continued to 
exceed the limits of the permit, and we canceled the permit. 

They then initiated these new rights which Mr. Yackey spoke of. 

However, our information again is that there are similar paper 
rights pending before the State engineer, and prior to their rights. 
Those rights, as we understand it, that is those permits, are subject 
to prior and vested rights and will not ripen into rights until diver- 
sion works are constructed, the water is taken and placed in beneficial 
use under the laws of California. 

The Fallbrook Public Utility District area—I am guessing now— 
about 5 percent of it lies w ithin the Santa Margarita w atershed, and 
the balance is in the San Luis Rey watershed. 

Senator Murray. Do you have any other statement ? 

General Hitu. Yes, sir. In connection with Senator Knowland’s 
request for information about the San Luis Rey valley and the Marine 
Corps diversion of certain waters from Santa Margarita into the 
San Luis Rey, we own certain lands in the San Luis Rey area. When 
we secured the lands from the Santa Margarita y Las Flores Ranch 
Co. they had certain ponds and lakes, and so forth, that gathered that 
water on that side, that is, on the San Luis Rey side. 

We were diverting sewage effluent, because that was the correct 
place to send it, and that has now been diverted back to another por- 
tion of the reservation, but it was dependent upon the congressional 
act authorization appropriation to do that job. 

With the permission of the chairman I would like to insert in the 
file a clipping from the Voice of the New West Frontier for May 
1951: “Fallbrook, the Truth About the Controversy.’ 

In this article written exclusively for Frontier by Senator Joseph C. 
O'Mahoney, the distinguished Wyoming Senator charges that false 
propaganda has distorted the Government’s just position in the famous 
California water dispute. 

Senator Murray. Senator O’Mahoney’s article will be received and 
will be available in the committee’s records. 

General Hitt. Then I have another article which appeared in the 
April 11, 1952, issue of the Carlsbad Free Press, which I should like 
to have inserted in the record. 

Senator Murray. This article will be received under the same con- 
ditions as the previous one. 

General Hitt. There is another friend that we have in the area 
who is attempting to overcome the adverse publicity which the Marine 
Corps has recently been subjected to in this area. 

Senator KNowLanp. I have no objection if the committee desires 
these articles to go into the record, but if they are going in then I 
would ask, also, in fairness to the proponents of this legislation that 
the article which appeared in the Saturday Evening Post and in the 
Reader’s Digest, also be included as part of the record. 

Senator Murray. V ery well. Do you think it would be better to 
have these articles merely filed ? 

Senator Knowtanp. I think it would be better to have all of them 
filed, but I do not intend to have part of the story in and the rest of 
it not in. 

Senator Murray. They will be filed for the record then, and the 
members of the committee will have access to them, just the same as 
if they were printed in the record. 
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General Hitt. We would like to make reference to Mr. William H. 
Veeder’s answer to the article in the Saturday Evening Post and 
the Readers Digest. 

Senator Murray. Very well. 

(Copies of Mr. Veeder’s replies to the Reader’s Digest and the Satur- 
day Evening Post are in the committee files.) 

Senator Know.anp. I would like to have printed in the record 
the statement of former Congressman Swing who, as the distinguished 
Senator and chairman of this committee knows, was one of the 
authors of the Swing-Johnson Colorado River project, and is a noted 
authority on water law. It is a letter to me, in answer to some of the 
statements raised by Mr. Perlman, and I ask that it be printed as part 
of the record. 

Senator Murray. Very well, Mr. Swing’s letter will be made a part 
of the record. 


SWING, SCHARNIKOW & STANIFORTH, 
San Diego, Calif., June 18, 1952. 
Senator WILLIAM F. KNOWLAND, 
Senate Office Building, Washington, D. C. 


My Drar SENATOR: AS per your request I have read the statements made by Mr. 
Perlman and Mr. Veeder, presented apparently to the Appropriations Com- 
mittee for the Department of Justice. Mr. Perlman in concluding his statement, 
refers to his letter addressed to Senators Knowland and Nixon in reply to their 
letter to the President dated April 3 stating that his said letter was ‘along the 
lines that I have spoken to you about today.” My comment of May 5 on Mr. 
Perlman’s letter to you of April 29 therefore contains considerable information 
which I think rebuts Mr. Perlman’s present statement to the committee and I 
request you to refer to that letter of mine. A reading of Mr. Perlman’s statement 
shows, I believe, that he is either uninformed or has been misinformed regarding 
a considerable number of details about the Santa Margarita litigation, nothwith- 
standing his statement that he has “gone into this thing half-a-dozen times.” 

I will follow through the statement in the sequence in which it was presented 
and comment on the several points made in the order they were presented 

1. In reply to Senator McCarran, Mr. Perlman states: “All we are claiming, 
Senator, in this suit, is what belonged to the land that we purchased. We admit 
other people have riparian rights.” 

However, on December 26, 1951, Mr. Veeder, on behalf of the Department of 
Justice filed the plaintiff’s reply to the answer of Fallbrook. In paragraph IX 
thereof it is declared: 

“The United States of America in reply to paragraph IX of the first defense 
of the answer of the Fallbrook Public Utility District specifically reaffirms and 
realleges all of the allegations in paragraph VIII of the complaint that its rights 
to 35,000 acre-feet of Water annually from the Santa Margarita River are para- 
mount to the alleged rights of the Fallbrook Public Utility District. The rights 
of the United States in the Santa Margarita River to which it succeeded at the 
time of the purchase of the Rancho Santa Margarita entitle it to quantities of 
water which far exceeded the supply of water available in the Santa Margarita 
River, leaving none for appropriations of the character by the Fallbrook Public 
Utility District.” 

Here the Government reasserts its claim to “quantities of water which far 
exceeded the supply of water available in the Santa Margarita River.” Does this 
statement support Mr Perlman’s “out of court” declaration that “we admit that 
other people have riparian rights.” 

2. Mr. Perlman next says: 

“In fact, as the thing has progressed, we have settled a great number of in- 
dividuals on that stream.” This statement is not true and farther along in 
the testimony Senator McCarran asked: “About the water users upstream 
from you, from your Federal holding, have you any agreement with them? 
Mr. Veeder then is forced to declare: “We have stipulated with the 
single holder (Vail)” and continued, ‘“‘We are negotiating many stipulations,” 
and farther along Mr. Veeder cleared the point further by stating: “I want it 
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clear that there was this big stipulation (Vail), and we are negotiating the small 
ones.” 

So far as I know, there has not been to date any other completed negotiation 
nor has there been any actual settlement with any individual water user on the 
stream other than the Vail interests. 

3. The next statement by Mr. Perlman is that Fallbrook Public Utility Dis- 
trict “are pumping water out of that river and over into the San Luis Rey 
Valley.” Senator MeCarran asks: “Out of the watershed’ Mr. Perlman, “Yes, 
sir; they are taking it out of the Santa Margarita watershed.” 

There is no basis in fact for the statement of Mr. Perlman that the Fullbrook 
Public Utility District is taking Santa Margarita River water out of the water- 
shed. More than 1,500 acres supplied by the Fallbrook Public Utility District 
are entirely within the Santa Margarita River watershed, including the town 
of Fallbrook. The district draws water under permits issued to it by the State 
of California both from the Santa Margarita River and from the San Luis Rey 
River but from neither river does the district draw sufficient water to supply 
its lands within the respective watershed from which the water is taken. 
Beginning in April 1948 the Fallbrook Public Utility District has had to heavily 
supplement Colorado River water to the supply which it took from the Santa 
Margarita River in order to meet the requirements of its consumers within 
the Santa Margarita River watershed. Likewise the district had to supplement 
with Colorado River water the supply it took from the San Luis Rey River in 
order to supply its consumers within the San Luis Rey watershed. In the 
aggregate Fallbrook Public Utility District imported 11,695.6 acre-feet of Colorado 
River water between April 1948 and June 1, 1952. By its answer, Fallbrook has 
declared : 

“This defendant alleges that at all times it has delivered and does deliver 
back into the Santa Margarita River watershed for distribution and use within 
said watershed, a much greater amount of water than it has taken out or does 
take out of said Santa Margarita River and that a greater amount of water is 
returned to said river and said basin as a result of this defendant's activities 
than that which it diverts therefrom. That the water in said river and basin 
has been increased and not diminished by this defendant's activities and plain- 
tiff has not been and cannot be injured or damaged by this defendant’s diversions 
from the said Santa Margarita River.” 

4. Mr. Perlman next refers to the remedial legislation (H. R. 5368) which 
passed the House declaring: 

“If it goes into effect, it is going to make it impossible for the marine base to 
continue at Camp Pendleton unless * * *~ the taxpayers put up from $800,000 
to $1,000,000 a year to buy water to take the place of the water that the United 
States already owns.” 

First, this is an attack on a bill to make good an agreement of the top brass 
of the Army, Navy, Marine Corps, and the Reclamation Bureau made with Fall- 
brook in 1949 which was repudiated by the Secretary of the Navy upon the 
insistence of the Department of Justice that only Congress could make such an 
ngreement. Now that Congress is proposing to make the agreement, Mr. Perl- 
man seeks to cast doubt upon it questioning “if it is valid.” 

Secondly. There is no foundation for the statement that the bill “will make it 
impossible for the marine base to continue at Camp Pendleton” since the top 
engineers of the Army and Navy Bureau of Yards and Docks and the Interior 
Department all agree that by building De Luz Dam (already authorized by 
Congress) on a cooperative basis, the Navy would have ample water by taking 
its share of the reservoir water (12.500 acre-feet per annum) plus the under- 
ground basin water estimated at 48,000 acre-feet (Government's own figures 
supplied me, table No. 17 in response to interrogatories propounded to plaintiff 
by Fallbroek in pending suit, United States of America v. Fallbrook Public Utility 
District et al.). 

Thirdly. The suggestion to take supplemental Colorado River water through 
the Navy's own aqueduct is nothing new. President Roosevelt in 1944 presented 
to Congress with his endorsement the recommendation of a Committee appointed 
by him on the water supply of San Diego County, Calif. (CS. Doe. 249, TSth Cong., 
2d sess.). At page 6 of that document, under heading “Findings of fact,” finding 
No. 1, said committee declared : 

“An emergency impends in the water supply of the city of San Diego and 
surrounding communities, and an emergency exists in the water supply of Camp 
Pendleton and other military installations in the Santa Margarita vicinity of 
San Diego County. * * * It is inevitable that the water supply for the naval 
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installations at Santa Margarita will be in even worse condition than the water 
supply for the city of San Diego, since Santa Margarita has no impounding 
reservoirs. This makes it even more important that the naval population, which 
might go as high as 65,000 people, be protected against the anticipated drought.” 

As a result of said report, the President directed the Navy to build the first 
barrel of the aqueduct. However, the closing of the war by the capitulation of 
Japan and Germany resulted in the Navy losing its interest in the first barrel 
of the Navy aqueduct. However, the Navy is now building the second barrel 
to this aqueduct under an act of Congress and has provided an excess capacity 
in the pipeline from the metropolitan water district down to the Fallbrook turn- 
off sufficient to enable the metropolitan water district to deliver to the Navy for 
use on Pendleton approximately 12,000 acre-feet a year, and the metropolitan 
water district has offered to do so upon the same terms which the Navy has 
heretofore agreed were satisfactory for its air base at El Toro, Orange County, 
and March Field, Riverside County. 

4. The last phrase of Mr. Periman’s quoted sentence that any such water 

purchased from the metropolitan water district would be “to take the place of 
water that the United States already owns” is Mr. Perlman speaking as attorney 
for the plaintiff in the United States of America vy. Fallbrook Public Utility 
District case. The Department of Justice in that action claims, as we have 
already noted, that the Government is entitled “to quantities of water which far 
exceed the supply of water available in the Santa Margarita River.” This is 
vigorously denied by all of the defendants in that action. Apparently under 
the laws and decisions governing the case, the United States of America, as the 
owner of Rancho Santa Margarita, is only entitled to a fair equitable share of 
the total water supply of the river in which all other landowners are also 
entitled to correlative rights. 
5. Mr. Perlman next claims that due to the diversion that Fallbrook is now 
engaged in, “some of the wells near the coast are beginning to dry up. Salt 
water is coming in there. It [United States] is going to be ruined by people 
taking water that does not belong to them.” 

It is the claim of Fallbrook in its answer and the evidence already supplied by 
the Government itself shows that the United States has, during the operation of 
Camp Pendleton and other military establishments, itself exported large quan- 
tities of water out of the watershed. It particularly exported out of the water- 
shed the effluence from two sewage-disposal plants in the approximate amounts 
of 800,000 gallons per day and 400,000 gallons per day. This has continued up 
until recently when the water is now being reclaimed for use within the water- 
shed. There were also other diversions of Santa Margarita River water out of 
the watershed by the plaintiff in substantial amounts. Also, the United States 
Government has misused, according to competent engineers, the three under- 
ground basins which exist on Camp Pendleton and from all three of which it 
hus pumped continuously during its occupancy of Rancho Santa Margarita. 
Engineers who have studied the situation claim that the pumping should have 
been concentrated on the middle and upper basins and left the lower basin 
nearest the ocean as a fresh-water barrier to keep out salt-water intrusion from 
the ocean. The Navy did not do this but has continuously pumped far greater 
quantities from the lower basin than from either one of the inland basins, and 
this has continued down to and through the vear 1951. So, if the Navy has 
lost some wells near the coast, it is due to its own mismanagement of these 
underground basins, 

6. When Senator McCarran expressed agreement with the principle and 
policy that the Federal Government should conform in its local activities to the 
State water laws, Mr. Perlman says: “There is a catch in that.” The “eateh” 
is that the Government wants to operate on Rancho Santa Margarita without 
regard to State water laws. It claims exclusive jurisdiction over the rancho and 
water rights appurtenant thereto and wants to exclude any inspection of the uses 
to which it is putting its “over-all right to take water.” In other words, it wants 
to do as it pleases, take its Santa Margarita water out of the watershed and/or 
devote it to nonriparian uses, claiming that the Government “ought not to be sub 
ject to State reguiations * * * that is intended to affect individual citizens.’ 
Mr. Periman’s position here is inconsistent with his declaration elsewhere in his 
statement that “we claim no right beyond that of an ordinary owner.” 

The United States filed an application to appropriate water of the Sant: 
Margarita River and store the same in the proposed De Luz Dam. being appli 
tion No, 12576, filed June 30, 1948, subsequent to the prior application of Fal 
brook Public Utility District Ne. 11587, filed October 11, 1946. for 10.000 


acre 
feet. When the Government learned this fact it started the pending suit 
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7. Mr. Perlman next discusses the foundation of the Government’s claim to an 
adjudicated water right, stating: 

“They [the Government] made contracts and had it ratified by judgment of 
the court with the owners that were above them;” and then again: 

“If it were not for that judgment which the United States obtained by 
agreement with the other property owners, the big ranches that lie north of 
them, there would be periods of the year when nothing would be coming down 
the river.” 

The United States obtained no judgment and made no agreement as declared 
by Mr. Perlman, but this agreement and stipulated judgment was made and 
entered into by its predecessor Rancho Santa Margarita with the Vail interests. 

8. Mr. Perlman next refers to the activities of Senators Knowland and Nixon 
and his letter to them setting forth what he said were the facts in the case and 
complained that they continued to make speeches on the floor of the Senate and 
continuing to write letters “everywhere on the subject,” as if they did not have 
any knowledge of the facts that I have related to you today. 

I suspect that Senator Knowland and Senator Nixon know the facts in the 
case much better than Mr. Perlman, as his familiarity with the Santa Margarita 
River situation is not very well proven by the numerous misstatements of fact 
set forth in his testimony before the committee. 

9. Mr. Perlman next confuses “the 80 percent of the small property owners 
on the river.” He refers apparently to Mr. Veeder’s previous statement to 
Senator McCarran that the Vail estate property, together with the United States 
property, “control about 80 percent of the water.” That would leave only 20 
percent for all the rest of the defendants in the suit. 

10. Mr. Veeder was asked by Senator McCarran “How many water users are 
there on that river as far as you know.” Mr. Veeder said it would be hard 
to say, but Senator McCarran persisted, “you have commenced an action and 
named them as defendants.” To which Mr. Veeder replied, “We figure there 
would be 1,700 to 2,000 in the ultimate final adjudication.” 

Kither Mr. Veeder does not know or is equivocal. Actually, up to the present 
time, Mr. Veeder and his Government associates have amended his complaint 
repeatedly to add hundreds of additional names as defendants, approximating at 
the present time 3,200 names. If Mr. Veeder’s original theory is pursued to 
the end, every owner of land or any interest in the land will be made defendants, 
running the total, according to local title companies’ estimates, to around 9,000 
or 10,000 persons. 

11. Mr. Perlman next explains the efforts of the Government attorneys to segre- 
gate out and try separately Fallbroook Public Utility District and Santa Mar- 
garita Mutual Water Co. “because they are the important ones in the picture.” 

Previously Mr. Veeder had referred to these two defendants “the Fallbrook 
Public Utility District and the Santa Margarita Mutual Water Co., both with 
incipient rights. They haven't exercised these rights, with the exception of 
21% second-feet of water now claimed.” Two and a half second-feet would equal 
only 1,800 acre-feet per annum out of 35,000 acre-feet per annum to which the 
United States claims in its complaint to have a paramount right. This hardly 
constitutes these two defendants importing water users so far as quantity is 
concerned, Actually the take from the Santa Margarita River has been relatively 
small compared with the take by the district from the San Luis Rey River and 
Colorado River, I have already given the Colorado River amount. Below are 
the take from the two local rivers: 








Pag ; San Luis Rey | Santa Mar- 

Year River | garita River 
OS hae incl ices aseitii anit linge trac ; gh didn tet ian ta niinicne nih 875.30 | 343.6 
1951 clean OS OC REP IE sleehietinints pivind as 2, 218. 60 | S58. 2 
1952 (5 months : As BA ; aia sab ditiotel 2.2% 750 | 148.3 


Mr. Perlman gives himself away as to why he wants to segregate these two 
defendants. “They are the ones that are responsible for all the propaganda that 
has been conducted about the situation out there.” Mr. Perlman, no doubt, having 
previously charged them with misstatements of fact, wants to punish them and 
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silence them and make an example out of them by trying them separately. By 
doing this, he may also cut the chance of Congress acting on pending remedial 
legislation already unanimously passed by the House of Representatives. Mr, 
Perlman complains “they want to conduct their case in the newspapers and on the 
floor of the Senate.” Mr. Perlman has not heard of the first amendment to the 
Constitution which guarantees free speech, freedom of the press, and, most 
important here, “the right of the people * * * to petition the Government 
for a redress of grievances.” 

Also, Mr. Perlman and Mr. Veeder doubtless believe that if they can get rid 
of the leader among the defendants they will have less trouble in dealing with the 
small water users, thousands of whom cannot aiford to hire an attorney and have 
filed their answers in this case in propria persona. 

Mr. Perlman and Mr. Veeder assure the committee that they are “negotiating” 
settlements with all the little water users, although no settlement with any little 
water user has yet been completed to my knowledge. By this method the attor- 
neys from the Department of Justice propose to set up a moot court, constitute 
themselves prosecutor, judge, jury, and high executioner They propose to call 
in these small users, have them state their claims as defendants in the case, and 
then the attorneys for the plaintiff will tell them what the Government is willing 
to give them. If the small defendants agree to the Government’s proposal, the 
stipulation will be sent to Washington for approval. If they are unwilling to 
accept the Government's offer, they must go to the expense of a trial to defend 
their long owned and used water rights. 

12. Mr. Perlman claims that Fallbrook Public Utility District is trying to delay 
the trial. This comes with poor grace from the attorneys in the Department of 
Justice who have repeatedly, since the commencement of this action, filed motion 
after motion requesting orders from the local court | 





» bring additional parties 
defendant. These motions and orders have been made on the 24th day of July, 
the 27th day of August, the 29th day of August, the 50th day of August, the 4th 
day of September, the 2d day of October, the 11th day of October, the 24th day 
of October, the 15th day of November, the 14th 

day of December, all in the year 1951, and on the 4th day of January, the 22d 
day of January, and the 7th day of March, all in the year 1952, an 

named defendants have vet been served. 

As an example of Fallbrook’s “attempt to prevent that case from coming on,” 
Mr. Perlman cites the fact that Fallbrook Publie Utility Dist: and Santa 
Margarita Mutual Water Co. applied to the United States Court of Appeals for 
the Ninth Cireuit for a writ of prohibition against trying those two defendants 
separate from the remaining defendants. If these two defendants are open 
criticism for applying to the court of appeals for a writ of pri 


i 


day of December, and the 20th 


d not all of the 


to 
hibition, then by 
implication Mr. Perlman is criticizing the United States Court of Appeals for the 
Ninth Circuit for having issued an alternate writ and setting it down for hearing 
on July 7. Such writs are not issued as a matter of course but are reserved 
only for exceptional cases and we do not believe that the facts stated show that 
Fallbrook is trying to prevent the trial of the case on its merits but only to prevent 
the trial of the case in an illegal manner, 

I believe the action should be dsimissed as it will serve no very constructive 
purpose. An adjudication of all rights on the river, including cemeteries, churches, 
and “teacup users of water,” would resuit in an encyclopedic judgment of every 
landowner’s theoretical right. For all practical purposes, the building of the 
DeLuz Dam under the pending legislation, the apportionment of water as was 
heretofore agreed upon, 12,500 to the Navy and 7,500 to Fallbrook, the holding in 
reserve the water in the underground basins, estimated by the Government itself 
at 48,000 acre-feet, the building of the second barre! to the Navy aqueduct, with 
the Navy having the right to secure therefrom a supplemental supply in case of 
need, will take care of all existing controversies, supply the Government with 
ample water for all possible use, and do justice to some 10,000 to 14,C00 American 
citizens living in the Fallbrook area. 

tespectfully submitted. 


Putt D. Swine. 
Senator Knowtanp. I also have a letter from Congressman Swing 
under date of May 16, which also deals with this subject matter, that 
I would like to ask to have printed as part of the record. 
Senator Murray. That letter also will be made a part of the record. 
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(The letter dated May 16, 1952, together with its attachment, is as 
follows:) 


May 16, 1952. 
In re your bill for relief of Fallbrook, S. 2809. 
Hon. Wrtiiam F. KNOwLAND, 
Senate Office Building, Washington, D. C. 


My DEAR SENATOR: Replying to your letter of May 13 and the telephone com- 
munication of Mr. George Wilson, your administrative assistant, permit me to 
Bay: 

First: A careful study of the provisions of the House bill, H. R. 5368, and your 
Senate bill shows that there is nothing therein contained which could possibly 
adversely affect the water rights of any claimants other than those of the United 
States of America and the Fallbrook Public Utility District. By the pending 
legislation the conflicting claims of these two agencies are compromised and 
the waters of the Santa Margarita River to which they are lawfully entitled, 
down to the DeLuz Dam, are divided and apportioned between them on the 
basis of 12,500 acre-feet to the Navy, per year, and 7,500 acre-feet per annum to 
Fallbrook, each agency paying the construction and operation costs on the same 
ratio. Actually whatever rights any landowner or claimant on the Santa Mar- 
garita River now has in and to the waters of that river are, in my opinion, 
protected and safeguarded by section 4 of the bill which makes State laws control 
the use and distribution of water where the United States is involved. There- 
fore, the rights of the Santa Margarita Mutual Water Co., whatever they may 
be, will remain precisely the same after the passage of this legislation as they 
were before. 

Secondly : Answering the questions contained in your letter: 

{1) In my opinion, the Santa Margarita Mutual Water Co. does not have 
a valid application for storage on the Temecula Creek as set up in its present 
application (copy of which you sent me). Its proposed point of diversion (sec. 
7, T9S R3W) is exactly in the middle of the reservoir of the Fallbrook Public 
Utility District where it has a permit to store a net safe yield of 10,000 acre- 
feet of water. While most of the lands in the reservoir site are in private 
ownership, the Fallbrook Public Utility District has a pending condemnation suit 
covering all of the site for its reservoir and, under State law, has the full legal 
authority to condemn and take title to all of said land upon paying the reason- 
able value thereof. The Santa Margarita Mutual Water Co., under State law, 
has no right or power of condemnation and owns no land on the river by which 
it could lawfully and peacefully gain access to the river and the water at its 
proposed points of diversion. True, it is also claiming another point of diversion 
in section 24, TSS R3W SBM, where again, as I am informed, it owns no land 
and therefore has no legal access to the river, therefore incapable of diverting any 
water, assuming it had a right to any. 

Likewise, its proposal to store water in section 10, TSS R1W SBM, is a pro- 
posal to store water in Vail’s reservoir, already completed under State law and 
under a State permit. The Vail interests own all of the land surrounding its 
reservoir and, like the Fallbrook Public Utility District are vigorously pro- 
testing the Santa Margarita Mutual Water Co.’s application on the following 
grounds: 

(a) Protestant owns all of the property where applicant proposes to make 
diversions, and has not made and does not contemplate making any agreement 
with applicant for its use; 

(b) The proposed diversions woud interfere with the operation of the Vail 
Dam and protestant’s other irrigation works: 

(c) Applicant lacks both the legal and the financial ability to execute its 
proposed plan to make the diversions and to put the water to beneficial use ; 

(d) Applicant has not prosecuted its application with reasonable or any 
diligence; and 

(e) Granting the application would not best conserve the public interest, but 
to the contrary would be against public policy and contrary to the legitimate 
interests of all others who have rights in the stream. 

(2) The answer to your second question is that there is no excess water in the 
river between April 1 and November 30 of each year for direct diversion by the 
Santa Margarita Mutual Water Co. In the stipulated judgment between Rancho 
Santa Margarita and the Vails entered into December 26, 1940, Vail agreed to 


maintain 3 cubic feet per second flow into the Temecula Gorge where the water 
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company’s points of diversion are located and with the exception of rare summer 
rains, that is all the water there is in the river. 

In southern California, as everybody knows, the only big runoff in any of its 
streams happens in the winter months but as we have seen, the Santa Margarita 
Mutual Water Co. has no place in which to store such floodwaters. 

(8) The Santa Margarita Mutual Water Co. was incorporated by filing its 
articles of incorporation in the office of the Secretary of State in Sacramento, 
October 3, 1946. It filed its application with the State engineer on October 4, 
1946. It filed a copy of its articles of incorporation with the county clerk of San 
Diego County on October 21, 1946. It appears that while the corporation was 
brought into existence prior to making its application, its board of directors had 
not had an opportunity to meet, organize, elect officers, adopt bylaws, and seal 
and otherwise put itself in the proper position to act. Neither had its articles 
been filed in the office of the county clerk. All of this throws considerable doubt 
on the validity of its application filed October 4, 1946. 

(4) It is my opinion that the application of the Santa Margarita Mutual Water 
Co. is open to attack as to its validity for the reason that it has not been prose- 
cuted with due diligence, which the law of California requires, since it was initi- 
ated October 4, 1946. This point has been raised both by the protests of the 
Vails and also by the Fallbrook Public Utility District. The likely position of 
the State division of water resources is set forth in an opinion by Gavin M. Craig, 
associate attorney for the division, approved by Henry Holsinger, principal 
attorney, under date of February 27, 1952. A copy of that portion of the opinion 
relative to the question under discussion herein is attached hereto and made a 
part hereof, for your information. 

The foregoing, I believe, will answer most of your questions but as to the 
possible objection of section 4, it may be possible that if this objection becomes 
apparent, as it may in the reports made by the executive departments on your bill 
S. 2809, then I believe a possible amendment should be attempted to restrict the 
comprehensiveness of section 4 perhaps limiting it to the Fallbrook situation. 

Sincerely, 
PHIL D. SWING. 


MEMORANDUM 


To: Henry Holsinger 

From: Gavin M. Craig 

Date: February 27, 1952 

Subject: Pending incomplete or inactive water right applications by public 
agencies 


The Water Resources Board has requested a report upon the legal status of 
pending applications to appropriate water by public agencies. 


LOSS OF PRIORITY, ONCE SECURED, BY FAILURE TO EXERCISE DILIGENCE 
THE TWOFOLD ASPECT OF DILIGENCE 


Next to be considered is whether, and by what means, a priority once secured 
can be lost. It is believed that the requirement which prevailed before enactment 
of the Water Commission Act that diligence must be exercised from the date of 
initiation of the appropriative right in order to secure the benefit of priority of 
right as of that date as against claims subsequently initiated (see Cardoza v. 
Calkins, 117 Cal 106, 48 p. 1010) still prevails and that initiation of the right by 
filing an application does not excuse continuous and diligent efforts thereafter 
to perfect the right and to apply the water to beneficial use. This conclusion 
necessarily follows from the fact that the essential nature and basis of an appro- 
priative right to the use of water was not changed, by enactment of the Water 
Commission Act, and from the limitations which are inherent in the administra- 
tive function of the Department as that function has been declared by the 
Supreme Court. The granting of an application and issuance of a permit does 
not create a right: such action is confirming evidence of the procedural right 
of priority theretofore existing and signifies the consent of the State to the pro- 
posed use with provision that if use is made pursuant to the terms of the permit 
a right may be acquired by use (which is thereafter confirmed by issuance of 
license). The right of priority acquired upon filing an application is conditional 
upon the exercise of diligence thereafter. An applicant entitled to such right 
may compel the issuance of a permit to him in case his application is arbitrarily 
rejected (Yuba River Power Co. v. Nevada Irr, Dis., 207 Cal. 421, 279 p. 128; 
Tulare Water Co. v. State Water Commission, 97 Cal. 533, 202 p. S74). The same 
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remedy should be available in event action on the application should be unreason- 
ably or arbitrarily delayed. 

Since an appropriator must exercise continuous diligence to apply water to 
beneticial use in order to preserve his right of priority and since that right is 
conditionally acquired upon filing an application (a procedural right of priority), 
it follows that if he fails to exercise reasonable diligence to take whatever steps 
are necessary to apply the water to beneficial use from the date the application 
is filed he loses his priority of right as against appropriations subsequently initi- 
ated. Delay in issuance of a permit under such circumstances or for such un- 
reasonable length of time as to justify an inference that the applicant has im- 
pliediy acquiesced in the delay certainly would be evidence of failure to exercise 
the reasonable diligence that is required and grounds for loss of all rights under 
the application. The same result would necessarily follow, and with even 
more certainty, where the delay is at the specific request of the applicant. 

Clearly, a distinction is to be drawn between inaction by the division and in- 
action by the applicant. Failure of the division to act for a period of time not 
demonstrably unreasonable or unjustified in light of all of the facts and cir- 
cumstances should not be charged against the applicant, for he has no remedy. 
Delay, however, by the division for so reat a time as to be beyond dispute unrea- 
sonable under the circumstances should properly subject applicant to a charge of 
failure to exercise due diligence, for in such case he would have the right to 
compel action by the division. There seems to be no reason to distinguish be- 
tween a failure to compel issuance of a nermit, where the right exists, and failure 
to take any other action necessary to complete the appropriation within a rea- 
sonable time. 

What has heen said applies primarily to those pending applications which are 
in proper form but upon which further action has been deferred. However, it 
is believed that the same principles apply with equal force and effect to those 
applications which are incomplete. Although section 1271 only specifies a show- 
ing of good cause as a prerequisite for an extension of time in which to file an 
amended and perfected application, it is inherently true that that term (good 
cause) as used in this connection comprehends, among other factors, a diligent 
effort to take whatever steps are necessary to complete and perfect the applica- 
tion. . This has been the long-standing construction placed on the statute by the 
division and if there were any doubt of the proper interpretation, the principles 
of administrative construction previously referred to would support the re- 
quirement of diligence. However, it is not believed that there is any uncertainty 
in this respect. The law demands that whatever steps remain to be taken in 
order to put water to beneficial use after an appropriation is initiated must be 
taken with reasonable and continuous diligence and completed within a reason- 
able time. It has been truly said that diligence is of the essence of priority” If 
the right to secure a permit depends upon the completion of an application which, 
in turn, depends upon the performance of certain engineering work, then that 
work cannot be delayed for an unreasonable lengtb of time or for reasons which 
are not legally acceptable as an excuse for delay, without a consequent loss of 
priority as against a subsequent applicant who does proceed with diligence. 

The review of pending applications discloses that in some instances action upon 
applications which are complete has been deferred at the request of the appli- 
cant and extensions of time to complete deficient applications have been granted 
for reasons which have never been recognized by the courts as sufficient excuse 
for delay. In other instances extensions of time have been granted, contrary to 
the announced policy of the division, without any showing of either good cause 
or diligence so far as appears from the record. In still other instances mere 
tokens of diligence, such as obtaining and forwarding to the division records of 
stream flow gathered by some other agency, have been accepted. A somewhat 
frequent excuse that has been offered for failure to complete an application is 
financial inability to conduct the necessary preliminary surveys and investiga- 
tions. Lack of financial ability has never been held by the California courts 
to constitute a valid excuse for failure to diligently prosecute a project to com- 
pletion within a reasonable time. The authorities are to the contrary.’ It is 
generally stated that “matters incident to the person and not to the enterprise, 
are not such circumstances as will excuse great delay in the work.” * 





1 Sierra Land and Water Co. v. Cain (219 Cal. 82, 25 P. 2d 223). 

2 Nevada, etc. Co. v. Kidd (37 Cal. 282) : Kimball v. Gearhart (12 Cal. 29). 

21 Wiel on Water Rights, 3d ed., p. 415. Accord: 2 Kinney on Irrigation and Water 
Rights, 2d ed., sec. 739; Rio Puerco Irr. Co. v. Jastro (141 P. 874 (N. Mex.)); Ophir 


Silver Mining Co. v. Carpenter (4 Nev. 534); Cole v. Logan (33 P. 568 (Oreg.)) ; Keeny 
v. Carillo (2 N. Mex. 480). 
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Some of the applications which are incomplete and have remained so for a 
period of several years seem te be illustrative of the situation described by an 
early vpinion of the Supreme Court as follows: 

“Suppose, again, that plaintiff, being without any adequate pecuniary means, 
claims the water in the usual way, together with a site for a dam and canal 
for diverting it, and that the expense of the work necessary to enable it to appro- 
priate the waters is known to the plaintiff at the time to be entirely beyond its 
ibility, present or prospective, or the enterprise lingers for several years with 
a little work, such as a preliminary survey and a sinall amount of excavation is 
done—as much as the party is able to do even—and yet not enough to constitute 
reasonable diligence, within the principle of the cases cited, to preserve the right, 
or there is such want of diligence for any other reason, and another party sub- 
sequently claims the water, constructs his dam and ditch, and thereby actually 
appropriates it, and by his diligence ultimately secures the priority of right as to 
the wraters © * 4° 

Submitted by: 

GaAVIN M. CRAIG, 
{ssociale iftorneny, 
Division of Water Resource g. 


State of Cal Jornia, 


Approved. 
HENkY HOLSINGER 
Principal Attorney, 
Division of Water Resources, 
State of California. 

General Hitz. Might I address myself to Mr. Swing’s letter ? 

Senator Murray. You may. 

General Hix. There are certain inconsistencies therein. 

Senator Murray. Would there be any opportunity to declare an 
armistice in this matter, and get around the table and see if we could 
not settle this dispute which seems to me is a pretty bitter fight? 

General Hixi. There is no bitterness in my soul. I only want to 
see justice done. 

Senator Murray. We appreciate that. 

General Hitt. Iam after all a citizen of the United States. IT have 
people fighting in Korea the same as the honorable Senator. I have 
more relatives in California, probably, than the Senator has out there. 
They are all from Oklahoma. 

Senator Murray. We appreciate that. 

x ou nit LV proceed. 

General Hinz. On page 1787 of the State, Justice, Judiciary appro- 
priation hearings, 1953, Mr. Swing is using certain information which 
he secured in interrogatories from the United States. Again Fall- 
brook has requested appropriated rights for 31,800 acre-feet. It says: 

There is no basis in fact for the statement of Mr. Perlman that the Fallbrook 
Public Utility District is taking Santa Margarita River water out of the water 
shed. 

[ believe that will be admitted by the Fallbrook superintendent 
when he is here today. 

It says it is entirely used within the Santa Margarita watershed. 
A very small part of the Fallbrook is in the Santa Margarita water- 
shed. We feel certain it is used in the San Luis Rey watershed. 

They say further that they return a certain amount of the water 
to the Santa M: argarita River, more than they take out. I question 
that very sincerely, sir. 

Senator Corpon. Neither side can prove his point. 


* Nevada, ete. v. Kidd (87 Cal. 282, 316). 
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General Hint. Yes, sir. 

We explain that we have exclusive jurisdiction. Under date of 
September 13, 1943, the Honorable James Forrestal, who was Acting 
Secretary of the Navy, sent a letter to the Honorable Earl Warren 
in which he stated that the Navy Department took this land ceded 
under the act of the California Legislature, approved March 12, 1872, 
as amended by chapter 710 of the Statutes of 1939, section 34 of the 
Political Code of California, 1939. 

I can furnish that to the committee, if they so desire it. 

Senator Corpon. What is the substance of it ? 

General Hitz. The substance is that we should be permitted to pump 
water from one basin into another as we are the final users in both 
basins, if it is a return to the Government for certain moneys, used in 
irrigation. Some of the people were using this land under lease from 
the Santa Margarita before we took it over. President Roosevelt 
suggested that we use every effort possible to continue letting those 
people use that land. We have. We allow a certain amount of graz- 
ing on there. We allow a certain amount of sheep herding on there. 
We want to drill a well where wecan. If,we want to pump water from 
the Santa Margarita to the San Luis Rey within our property we feel 
that it is a Marine Corps or a Navy Department right. That is in- 
herent in command. 

Senator Corpon. Wait a minute—wait a minute. That “command” 
business is one that is bothering me a little bit. 

Your Solicitor General has admitted on behalf of the Government 
that you have no right to water that you did not get from the Santa 
Margarita ranch property. 

General Hiii. To which I agree. 

Senator Corpvon. Then your rights cannot rise any higher than those 
rights. 

General Hitt. That is right. 

Senator Corpon. That is what I am talking about. 

General Hit.. Not right as to the State of California water laws. 

Senator Corpon. I am speaking about the rights to that water that 
originate under and accrue by virtue of the Iaw of the State of Cali- 
fornia, not the law of the United States. 

General Hitu. But its use is under the direction of the Navy 
Department. 

Senator Corpon. In its final analysis that is use which is permitted 
under the law of California. 

Colonel Roserrson. The Government ceded that in this letter. 

General Hiti. They ceded that to us in that letter. 

Senator Corpon. The governor cannot—maybe the legislature can. 

General Hu. It is the same as the cession by the governors of 
other States. In some cases they retain to themselves certain rights. 
In other cases they do not, all according to the State legislature. In 
this case they took no exception. 

Senator Corpon. The governor of California has a right, do I 
understand you to say, to vary the law of the Legislature of Cal- 
ifornia ? 

General Hix. No, sir. 

Senator Corpon. Is that the claim being made here? 

General Hitz. In accordance with a provision of an act of Con- 
gress approved October 9, 1942, jurisdiction over the afore-mentioned 
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land is hereby accepted by the Navy Department on behalf of the 
United States of America in the manner and form granted and ceded 
by an act of the California Legislature approved March 12, 1872, as 
amended by chapter 710 of the - ‘tutes of 1939, section 34 of the 
Political Code of California, 193: 

Colonel Roserrson. That smeeity was delegated to the governor 
by the legislature. 

Senator Corpon. In which of those acts was the nature of the 
authority that the governor has? 

Colonel Roserrson. I would have to look it up. I am not a lawyer. 
I have read it. 

Senator Corpon. Is there somebody here from California who can 
clarify this matter for the record ? 

Representative ENGLE. I have not read that section, Senator, but 
it is our understanding it is a delegation of police powers over the 
area. It does not delegate any rights or any superior power to acquire 
water rights than anybody else has. 

Mr. PERLMAN. That is right. That is what he said. 

Colonel Roperrson. We are talking about the use of water and not 
the acquisition. 

Senator Murray. Would you agree to that explanation ? 

General Hiri. Not entirely. 

Senator Murray. Do you have any other remarks to make in con- 
nection with it? 

Senator Corpon. Would you have your Solicitor or somebody in 
your legal department furnish this committee at the earliest possible 
date with a memorandum on that particular matter / 

General Hitt. Yes, sir. 

Senator Corpon. As to the authority of the Governor of California 
to release certain water claims or to cede or grant certain water uses 
to the Government of the United States on the area that is here under 
consideration. Let us get that. 

(The information to be furnished was subsequently supplied 


follows:) 


§ 33. Territorial jurisdiction, limitations on—The sovereignty and juris- 
diction of this state extends to all places within its boundaries as established by 
the constitution, but the extent of such jurisdiction over places that have been 
or may be ceded to, purchased, or condemned by the United States, is qualified 
by the terms of such cession or the laws under which such purchase or con- 
demnation has been or may be made. [Enacted 1872.] 

Boundary of state, see Const., art. XXI, § 1. 

Purchase or condemnation by United States, see § 34. 

Annotation; See McK, Dig. State of California, §4; Cal. Jur. 527; 25 R. Cc. L, 
373. 

§ 34. Legislative consent to purchase, etc., of lands by United States for 
public use; jurisdiction over.—The legislature consents to the purchase or con- 
demnation by the United States of any tract of land within this state for the 
purpose of erecting forts, magazines, arsenals, dockyards, and other needful 
buildings, upon the express condition that all civil process issued from the 
courts of this state, and such criminal process as may issue under the authority 
of this state, against any person charged with crime, may be served and executed 
thereon in the same mode and manner and by the same officers as if the pur- 
chase or condemnation had not been made. [Enacted 1872.] 

Lighthouses and other aids to navigation, submarine sites for, see § 35. 

Annotation: See McK. Dig. Eminent Domain, § 7; 10 Cal. Jur. 288; 10 R. C. Ln 
22, 195. 
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Reiterating the precept that “The power over the public land thus entrusted 
to Congress is without limitations,” consideration will next be directed to the 
fact that exclusive jurisdiction resides in the United States over the properties 
involved in this litigation. 

“The Congress shall have power * * * To exercise exclusive Legislation 
in all Cases whatsoever, * * * over all Places purchased by the Consent 
of the Legislature of the State in which the same shall be, for the Erection 


of Forts, Magazines, Arsenals, dock-Yards, and other needful Buildings; 
% %* * 9) 26 


Exclusive jurisdiction over Camp Joseph H. Pendleton and the United States 
Naval Ammunition Depot and the United States Naval Hospital resides in the 
United States of America, subject to exceptions not here important. That cession 
of jurisdiction was efiectuated pursuant to the applicable Federal and State laws.” 

Governor Earl Warren of the State of California has acknowlecged that exclu- 
sive jurisdiction resides in the United States.” Due to the immense importance 
of the cession of jurisdiction by the State of California to the United States of 
America over Camp Pendleton, the United States Naval Hospital and the United 
States Naval Ammunition Depot, brief reference is warranted to the historical 
background of the last above-quoted provision of the Constitution of the United 
States. 


Of particular interest is the change made in the draft of the Constitution before 
the Convention which first adopted our organic law. As originally presented to 
the Convention the clause in question provided that the National Government 
would exercise “exclusive legislation” over the now District of Columbia. Simi- 
larly, it provided that “like authority [would be exercised] over all places pur- 
chased for the erection of forts, magazines, arsenals, dock-yards, and other needful 
buildings.” Mr. Elbridge Gerry of Massachusetts objected that the power in 
question could be exercised as a means “of awing the state into an undue obedience 
to the general government.””™” To alleviate the concern expressed by the op- 
ponents of the Constitution, it was proposed, and the amendment was adopted, 
to interpolate following the word “purchased” this clause: “by the consent of 
the legislature of the state.” Respecting the proviso and the amendment to it, 


* Article I, section 8, clause 17, Constitution of the United States 

‘Act of October 9, 1940, Public, No. 825, 76th Congress, 3d Session, Ch. 793, 54 Stat. 
1083, 1084: “* * * Notwithstanding any other provision of law, the obtaining of 
exclusive jurisdiction in the United States over lands or interests therein which have been 
or shall hereafter be acquired by it shall not be required; but the head or other authorized 
officer of any department or independent establishment or agency of the Government may, 
in such cases and at such times as he may deem desirable, accept or secure from the State 
in which any lands or interests therein under his immediate jurisdiction, custody, or 
contro! are situated, consent to or cession of such jurisdiction, exclusive or partial, not 
theretofore obtained, over any such lands or interests as he may deem desirable and indi- 

te acceptance of such jurisdiction on behalf of the United States by filing a notice of 
uch ceptance with the Governor of such State or in such other manner as may be 
prescribed by the laws of the State where such lands are situated. Unless and until the 
United States has accepted j sdiction over lands hereafter to be acquired as aforesaid, 
it shall be conclusively presumed that no such jurisdiction has been accepted.” 

Political Code of California, Section 34 as amended by Chapter 710 of the 1939 Statutes 
and Amendments to the Codes: “The Legislature consents to the purchase or condemna- 
tion by the United States of any tract of land within this State for the purpose of erecting 
forts, magazines, arsenals, dockyards, and other needful buildings, vpon the express con- 
dition that all civil process issued from the courts of this State, and such criminal process 
as may issue under the authority of this State, against any person charged with crime, may 
be served and executed thereon in the same mode and manner and by the same officers as if 
the purchase or condemnation had not been made, and upon the further express condition 
that the State reserves its entire power of taxation with respect to sucb tracts of land and 
may levy and collect all taxes now or hereafter imposed in the same manner and to the same 
extent as if this consent had not been granted.” 

*® Letter of January 12, 1948, from James Forrestal, Acting Secretary of the Navy, to 
Parl Warren, Governor of the State of California, respecting the lands acquired by the 
United States in a condemnation proceeding designated United States of America Vv. 9,147.55 
acres of land, more or less, in San Diego, San Diego County, California, Rancho Santa 
Vargarita, a corporation, et al. (No. 139), acknowledged by Governor Warren January 18, 
19438 ; 

Letter of September 8, 1943, from James Forrestal, Acting Secretary of the Navy, to 
Earl Warren, Governor of California, respecting lands acquired by the United States in 
proceedings designated United States of America v. 123,620 acres of land in San Diego and 
Orange Counties, California, Maud Lee Flood, et al (Civil No. 197—-SD), acknowledged by 
Governor Warren September 13, 1943; 

Letter of February 18, 1944, from A. L. Gates, Acting Secretary of the Navy, to Earl 
Warren, Governor of California, respecting lands acquired by the United States in pro- 
eeedings desiznated United States of America v. 1,676.58 acres of land in San Diego 
County, Caliiornia, George Henry Hutson, et al. (Civil No. 321-SD), acknowledged by 
Governor Warren February 25, 1944; 

Attached to this memorandum and marked “Exhibits A, B, and C” are true copies of the 
letters in question together with the description of the lands involved. 

*® Elliot’s Debates on the Federal Constitution, vol. 5, p. 511. 

29 Elliot's Debates on the Federal Constitution, vol. 5, p. 511. 
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Mr. James Madison succinctly commented as follows: “The necessity of a like 
authority [as that exercised over the seat of the National Government] over 
forts, magazines, etc., established by the general government, is not less evident. 
The public money expended on such places, and the public property deposited in 
them, requires that they should be exempt from the authority of the particular 
State. Nor would it be proper for the places on which the security of the entire 
Union may depend, to be in any degree dependent on a particular member of it. 
All objections and scruples are here also obviated, by requiring the concurrence 
of the States concerned, in every such establishment.” ” 

Of innumerable cases involving the status of lands, held as here under the 
exclusive jurisdiction of the National Government, space will allow the consid- 
eration of but a few. Those authorities will, however, constitute a background 
for the ultimate trial of the issues of this case. In that regard reference is first 
made to an important State case. There are recognized the principles that the 
United States, where jurisdiction has been ceded to it, is free from any restraints 
by State law.” That case arose with respect to fencing of a right-of-way as 
required by local law. Disregarding that law, the Secretary of War forbade the 
fencing of certain tracks which traversed Fort Robinson Military Reservation. 
The Supreme Court of Nebraska in that case declared that refusal of the Sec- 
retary of War to permit the erection of fences along the right-of-way constituted 
a defense to an action against the railroad company for the killing of cattle, 
although a statute of the State, if it had governed the case, would have made 
the company liable because of the failure to enclose its tracks. In another impor- 
tant decision the Supreme Court of the United States stated that when the United 
States acquires title to lands, which are purchased by the consent of the legis- 
lature of the State within which they are situated ‘for the erection of forts, 
magazines, arsenals, dockyards, and other needful buildings,” the Federal juris- 
diction is exclusive of all State authority.~ ‘That view is consistent with the 
principles enunciated in regard to the jurisdiction in question.“ There it was 
stated in substance that lands purchased by the United States with the consent 
of California, upon which a customhouse and other buildings had been erected, 
were under the exclusive jurisdiction of the United States. Again, on the subject, 
the Supreme Court stated this: “The question is not an open one. It long has 
been settled that where lands for such a purpose are purchased by the United 
States with the consent of the State legislature the jurisdiction theretofore 
residing in the State passes, in virtue of the constitutional provision (article I, 
sec. 8, clause 17 of the Constitution of the United States), to the United States, 
thereby making the jurisdiction of the latter the sole jurisdiction.” * 

In a highly important decision the Supreme Court of the United States has 
before it for consideration the question of whether the State law respecting 
oleomargarine controlled in an area set aside as a national home for volunteer 
soldiers. Having reviewed the action of Congress in providing funds for the 
purchase of food for the soldiers in the home in question the Supreme Court 
made this comment: “In making provision for so feeding the inmates, the 
governor, under the direction of the board of managers and with the assent 
and approval of Congress, is engaged in the internal administration of a Federal 
institution, and we think a State legislature has no constitutional power to 
interfere with such management as is provided by Congress.”“ Continuing, 
the Court stated: “Whatever jurisdiction the State may have over the place or 
ground where the institution is located, it can have none to interfere with the 
provision made by Congress for furnishing food to the inmates of the home, nor 
has it power to prohibit or regulate the furnishing of any article of food which 
is approved by the officers of the home, by the board of managers and by Con- 
gress. Under such circumstances the police power of the State has no application. 

“We mean by this statement to say that Federal officers who are discharging 
their duties in a State and who are engaged as this appellee was engaged in super- 
intending the internal government and management of a Federal institution, 
under the lawful direction of its board of managers and with the approval of 
Congress, are not subject to the jurisdiction of the State in regard to those very 
matters of administration which are thus approved by Federal authority.” 

On several occasions cases involving the respective jurisdiction of the State 
of California and the United States have arisen. One of these cases involves 





“| The Federalist. vol. 1, 1914, p. 295. 

2 Anderson Vv. Chicago & Northwestern RR. (102 Neb. 578, 168 N. W. 196 (1918)). 
33 United States v. Unzeuta (281 U.S. 138 (1929) ). 

*% Sharon v. Hill (24 Fed. 726 (C. C. A. Calif., 1885) ). 

3% Surplus Trading Company v. Cook (281 U. S. 647, 652 (1929) ). 

% Ohio v. Thomas (173 U. S. 276, 282, 283 (1898) ). 
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the sale of oil within an area long held and occupied by the United States for 
military purposes. That area was the Presidio of San Francisco. There the 
plaintiff delivered gasoline and the State of California undertook to collect 
from the plaintiff the taxes levied upon that commodity. Having recognized 
the fact that this was a military establishment over which jurisdiction had been 
ceded by the State of California, the Supreme Court of the United States made 
this succinct statement: “In three recent cases * * * we have pointed out 
the consequences of cession by a State to the United States of jurisdiction over 
lands held by the latter for military purposes. Considering these opinions, it 
seems plain that by the Act of 1897 California surrendered every possible claim 
of right to exercise legislative authority within the Presidio—put that area 
beyond the field of operation of her laws. Accordingly, her legislature could 
not lay a tax upon transactions begun and concluded therein. * * * 

“The principle approved in these cases applies here. A State cannot legislate 
effectively concerning matters beyond her jurisdiction, and within territory 
subject only to control by the United States.” 

Again, the Supreme Court, in a case involving a jurisdictional dispute between 
the State of California and the United States, had before it the question of that 
State’s control over the sale and distribution of milk. It appears that the De- 
partment of Agriculture of the State of California endeavored to revoke the 
license of a distributor of milk who sold to Moffett Field, a base purchased by 
the United States. There the appellant sought a writ of mandamus to restrain 
the Department of Agriculture from proceeding to hear and act upon the pend- 
ing complaint. Of importance is the fact that Moffett Field was acquired by the 
United States under an act of Congress and it is conceded by the State of 
California that the United States has always had exclusive jurisdiction. 

In contending the State of California was empowered to control the appellant 
in the sale and distribution of milk even though the contract was entered into 
and sales made on property within the exclusive jurisdiction of the United 
States, it was urged by the State that the regulation of business in the manner 
outlined was a valid exercise of police power. Denial of the validity of that 
contention by the highest Court was in these terms: “The exclusive character 
of the jurisdiction of the United States on Moffet Field is conceded. Article I, 
Section 8, Clause 17 of the Constitution of the United States declares that 
Congress shall have power ‘To exercise exclusive Legislation in all Cases what- 
soever, over’ the District of Columbia, ‘and to exercise like Authority over all 
Places purchased by the consent of the Legislature of the State in which 
the Same shall be, for the Erection of Forts, Magazines, Arsenals, Dock-Yards, 
and other needful Buildings: * * *.’" Having declared that the State statutes 
were inoperative insofar as Moffet Field was concerned, the highest Court 
stated: “To hold otherwise would be to affirm that California may ignore the 
Constitutional provision that “This Constitution, and the Laws of the United 
States which shall be made in Pursuance thereof; * * * shall be the supreme 
Law of the Land; * * *.’ It would be a denial of the federal power ‘to 
exercise exclusive Legislation.’ As respects such federal territory Congress 
has the combined powers of a general and a state government.” * 

Another important case before the Supreme Court of the United States involv- 
ing jurisdiction arose in connection with the sale of intoxicating liquors in the 
Yosemite National Park.” There exclusive jurisdiction had been ceded to the 
United States subject to the right to tax persons and corporations on the 
lands included in the park. It was contended by the State of California that 
the Alcoholic Beverage Control Act applied within Yosemite Park and that 
appellee was obliged to apply for permits for importation and sale of liquor. 
It was likewise contended that the appellee was subject to the provisions of 
the act prohibiting the issuance of importer’s licenses to persons holding on-sale 
retail licenses. Having reviewed the facts of the case with particular reference 
being given to the exclusive jurisdiction ceded to the United States, the Supreme 
Court made this comment: “* * * jurisdiction less than exclusive may be 
zranted the United States. The jurisdiction over the Yosemite National Park 
is exclusively in the United States except as reserved to California, e. ¢., right 
to tax, by the Act of April 15, 1919. As there is no reservation of the right 
to control the sale or use of alcoholic beverages, such regulatory provisions 
as are found in the act under consideration are unforceable in the Park.” 


37 Standard Oil Co. v. California (291 U. S. 242, 244 (1934)). 
% Pacific Coast Dairy v. Dept. of Agriculture of California (318 U. S. 285, 294 (1943)). 
3* Collins v. Yosemite Park Company (304 U. S. 518, 530 (1937) ). 
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Worthy of attention is the opinion of the Honorable James Don Keller, 
District Counsel and County Counsel, dated January 24, 1950.° There that 
official discusses at length certain of the implications attendant upon the fact 
that exclusive jurisdiction over the properties in question resides in the United 
States. 

To proceed further with this analysis would lend nothing to what has been 
stated. From the authorities reviewed it is abundantly manifest that the laws 
of the State of California may in no way regulate the property of the United 
States or impede the utilization of it for the purpose for which it was acquired. 
Obviously, therefore, the contention is without merit that the United Sates may 
not utilize the water of the Santa Margarita River for the purposes for which 
it was acquired. To assert, as has been done, that the United States is subject 
to the laws of the State of California respecting the use of its property is 
erroneous. Moreover, it is contrary to the express provisions of the Constitution 
and to repeated pronouncements of the highest Court. 





Exnisit A 


NAVY DEPARTMENT, Washington, January 12, 1943. 

Srr: An Act of Congress approved October 9, 1940 (54 Stat. 1083), provides 
that in any case where a state cedes jurisdiction over lands within its borders 
to the United States, the head or authorized officer of any department or inde- 
pendent establishment or agency of the Government having custody of such 
lands, shall, if such jurisdiction be accepted on behalf of the United States, file 
a notice of such acceptance with the Governor of the State ceding such juris- 
diction. 

Pursuant to a Declaration of Taking filed January 21, 1942, in the District 
Court of the United States for the Southern District of California, the United 
States acquired fee simple title to certain land in the case of the United 
States of America v. 9,147.55 acres of land, more or less, in San Diego, San 
Diego County, California, Rancho Santa Margarita, a corporation, et al., Civil 
No. 139. This land was acquired by the United States under the authority 
of an Act of Congress approved March 23, 1941 (Public Law 21, 77th Congress), 
for the establishment of a Naval Supply Depot at San Diego, San Diego County, 
California. 

Pursuant to the provisions of the aforesaid act of October 9, 1940, jurisdic- 
tion is hereby accepted on behalf of the United States in the manner and form 
granted by an Act of California Legislature approved March 12, 1872 (Section 34 
of the Political Code of California, 1957), over the afore-mentioned land which 
is more particularly described as follows: 

That portion of the Rancho Santa Margarita y Las Flores, in the County of 
San Diego, State of California, as described in the Patent thereof from the 
United States of America to Pio Pico and Andres Pico, dated March 28, 1879, 
and recorded in Book 7, Page 18, of Patents, records of said County, included 
within the southwest quarter of Section 13, and Sections 14, 15, 21, 22, 25, 24, 25, 


, 28, 33, 34, 35, and 86 in Township 9 ,South, Range 4 West, and Sections 2, 
3, and 4 in Township 10 South, Range 4 West, according to the extension of the 
United States Government rectangular System of Public Land Surveys based 
on the San Bernardino Base and Meridian over said Rancho, and shown on 
Record of Survey Map No. 794, filed in the Office of the County Recorder of said 
San Diego County, January 17, 1940; 

EXCEPTING therefrom those portions of Sections 14, 15, 21, 22 and 28 in said 
Township 9 South, Range 4 West, lying north and west of the center line of 
Santa Margarita River; 

ALSO EXCEPTING THEREFROM that portion of Section 14 in said Township 9 
South, Range 4 West, lying south and east of the center line of Santa Margarita 
River within the northeast one-quarter of said Section 14; 

ALSO EXCEPTING therefrom those portions of Sections 13, 24, and 25, as de- 
scribed in the deed from the Rancho Santa Margarita, a California corporation, 
to the Union Title Insurance and Trust Company, a corporation, recorded June 
24, 1940 in Book 10389, page 325, of Official Records, in the Office of the County 
Recorder of said San Diego County, described as follows: 


26, 27 


*“ Exhibit D of this memorandum. 
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All that portion of Rancho Santa Margarita y Las Flores, as delineated 
upon the map in Book 7, page 39 of Patents, and as shown by Record of Survey 
Map No. 794 in the Office of the County Recorder of said San Diego County, 
described as follows: 

Beginning at a point on the easterly boundary line of said Rancho Margarita 
y Las Flores, distant thereon S. 7 degrees 4 minutes 52.98 seconds W. 1603.81 
feet from Corner No. 1 of said Rancho, said point being the closing corner on 
the north line of Section 13, Township 9 South, Range 4 West, San Bernardino 
Base and Meridian, and marked with a 1% inch iron pipe having a brass cap 
stamped “C C Sec 12-Sec 13”: thence along said easterly boundary line S. 7 
degrees 4 minutes 52.98 seconds W. 12,278.70 feet to a point in the northwesterly 
right of way line of the Atchison, Topeka and Santa Fe Railway, Fallbrook 
Branch; thence along said right of way line S. 33 degrees 39 minutes 30 seconds 
W. 104.35 feet to the beginning of a tangent curve concave northwesterly ; thence 
southwesterly along said curve, radius 1860.08 feet, central angle 4 degrees 8 
minutes 45 seconds an are distance of 184.59 feet to a 1% inch iron pipe having 
a brass cap marked R.S.M.; thence following the location of the present old 
fence, N. 6 degrees 52 minutes 50 seconds E. 5156.55 feet; thence N. 6 degrees 
44 minutes 12 seconds E. 1997.35 feet to a point in the north line of section 24 
of said Township and Range; thence N. 6 degrees 56 minutes 21 seconds E. 
1344.03 feet; thence N. 6 degrees 51 minutes 55 seconds BE. 2835.04 feet: thence 
N. 10 degrees 18 minutes 5 seconds E. 1149.32 feet to a point in the north line 
of Section 13 of said Township and Range marked by a 1% inch iron pipe 
having a brass cap marked “Sec 12—Section 13”; thence along said north line 
of said Section 13, South 89 degrees 2 minutes 13.5 seconds E. 91.29 feet to 
the point of beginning. 

AND ALSO EXCEPTING all that portion of Rancho Santa Margarita y Las Flores 
as per said maps, described in said deed to Union Title Insurance and Trust 
Company as follows: 

Beginning at a point on the easterly boundary line of said Rancho, distant 
thereon S. 7 degrees 4 minutes 52.98 seconds W. 17,619.14 feet from Corner No. 
1 of said Rancho, said point being in the south line of Section 25, Township 9 
South, Range 4, West, San Bernardino Meridian, and marked by 1% inch iron 
pipe having a brass cap stamped “C. C Sec. 25—Sec. 26”; thence along said easterly 
boundary line N. 7 degrees 4 minutes 52.98 seconds E. 3517.89 feet to a point in 
the southeasterly right of way line of the Atchison, Topeka and Santa Fe Rail- 
way, Fallbrook Branch, said point being on a curve concave to the northwest, a 
line through said point radial to said curve having a bearing of N. 53 degrees 40 
minutes 21 seconds W.; thence southwesterly along said right of way line along 
said curve, radius 1960.08 feet, central angle 6 degrees 3 minutes 21 seconds an 
are distance of 207.17 feet to a point marked by a 1% inch iron pipe having a 
brass cap marked “R, 8S. M.”; thence following the location of the present old 
fence S. 6 degrees 42 minutes 1 second W. 3352.49 feet to a 2-inch iron pipe in 
the south line of Section 25, said Township and Range; thence along said last 
mentioned line S. 89 degrees 7 minutes 30 seconds E. 88.78 feet to the point of 
beginning. 


PARCEL 2 


Lots 1, 2, and 3 in Section 35, Township 9 South, Range 4 West, San Ber- 
nardino Meridian, in the County of San Diego, State of California, according to 
United States Government Survey approved June 11, 1880; 

Also Section 36, Township 9 South, Range 4 West, San Bernardino Meridian, in 
the County of San Diego, State of California, according to United States Govern- 
ment Survey thereof approved June 11, 1880, Excepting therefrom that portion 
thereof lying northeast and easterly of the southwest and westerly line of the 
present existing California State Highway from Bonsall to Fallbrook, as shown 
on Licensed Surveyor’s Map No. 501, filed in the Office of the County Recorder of 
said San Diego County. 


PARCEL 3 


The southwest quarter of the northeast quarter; the west half of the south- 
east quarter and the west half of Section 1, and Lots 1, 2, 3, 4 in Section 2, Town- 
ship 10 South, Range 4 West, San Bernardino Meridian, in the County of San 
Diego, State of California, according to the United States Government Survey 
approved April 5, 1881. 
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There are enclosed two carbon copies of this letter of acceptance. Their 
return in the enclosed franked envelope with your endorsement thereon of the 
time of the receipt of the acceptance will be appreciated. One copy will be 
forwarded to the Attorney General of the United States and the other retained in 
the files of the Navy Department. 

Very truly yours, 
JAMES FORRESTAL. 

The Honorable, EARL WARREN, The Governor of the State of California, 
Sacramento, California. 

Original of this letter received on the 18th day of January 1943. 

Governor EARL WARREN. 





ExuIsit B 


SEPTEMBER 8, 1943. 
Honorable EARL WARKEN, 
Governor of California, 
Sacramento, California. 

Str: The United States of America became vested with a valid title to cer- 
tain land in San Diego County, California, on December 31, 1942, pursuant to 
a declaration of taking filed on that date in the Unted States District Court 
for the Southern District of California in the case of United States of America vy. 
123,620 acres of land in San Diego and Orange Counties, California, Maud Lee 
Flood, et al. (Civil No. 197-SD). This land which is more fully and particularly 
described in the attached Exhibit “A” was acquired for the establishment of 
Camp Joseph H. Pendleton, a Marine Corps Training Area at Oceanside, 
California. 

In accordance with the provisions of the Act of Congress approved October 
9, 1940 (54 Stat. 1088), jurisdiction over the aforementioned land is hereby ac- 
cepted by the Navy Department on behalf of the United States of America 
in the manner and form granted and ceded by an Act of the California Legislature 
approved March 12, 1872, as amended by Chapter 710 of the Statutes of 1939 
(Sec. 34 of the Political Code of California, 1939). 

There are enclosed two carbon copies of this letter of acceptance. Their 
return in the enclosed franked envelope with your endorsement thereon of the 
time of the receipt of this acceptance will be appreciated. One copy will be 
forwarded to the Attorney General of the United States and the other retained 
in the files of the Navy Department. 

Very truly yours, 
JAMES FORRESTAL, Acting. 

Original of this letter received: September 13, 1943. 

EARL WARREN, Governor. 
EXHIBIT “A” 


DESCRIPTION OF 123,620 AcRES, MORE or LESS, LYING IN ORANGE AND SAN DIEGO 
COUNTIES, CALIFORNIA. (MARINE Corps TRAINING AREA, RANCHO SANTA 
MARGARITA. ) 

PARCEL ‘‘A” 

Those portions of Rancho Santa Margarita y las Flores, in San Diego County, 
California, as shown on Record of Survey Map No. 794, filed in the office of the 
County Recorder of said San Diego County, January 17, 1940, and of Rancho 
Mission Viejo in Orange County, State of California, as shown on Record of 
Survey Map filed 2/18/42 in Book 12, Page 5, in the office of the County Recorder 
of Orange County, bounded and described as follows: 

Beginning at the intersection of the Westerly boundary line of said Rancho 
Santa Margarita y las Flores, (being also the line between San Diego County 
and Orange County), and the Mean High Tide line of the Pacific Ocean, as 
shown on said Record of Survey Map No. 794; thence N. 13°13'42.69’" E. along 
said Westerly boundary line, a distance of 24,838.34 feet, more or less, to Inter- 
section Corner, as shown on said Record of Survey Map No. 794; thence leaving 
said line between Orange and San Diego Counties, and running in a general 
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Northeasterly direction along the line delineated on said Record of Survey Map 
of a portion of Rancho Mission Viejo, the following courses and distances: 
S. 87°01'11"’ E. a distance of 517.38 feet ; 


N. 


Z 


46°33'01’’ KE. a distance of 136.71 feet ; 


SITES Si: 
.58°52’31"’ E. 
. 80°45'54’’ BR. 
. 60°32'36"’ E 
.37°14'36"" E 
.67°3T'45’’ E. 
.13°39’00"’ E. 


. 58°25'25"" E 


a distance of 211.40 feet ; 
a distance of 361.10 feet ; 
a distance of 1,493.74 feet ; 
.a distance of 439.52 feet ; 
. a distance of 187.77 feet ; 
a distance of 439.85 feet ; 
a distance of 254.95 feet : 


.. a distance of 3,811.06 feet; 


. 79°35'28.7’’ E. a distance of 7,611.23 feet; 
49°26'12"’ E. a distance of 2,601.41 feet; 


LALLALLLLALALZLLLACZLALLLZALZLALALAL A 


20 
. 24°15'53" W 
.3°34'438"’ W.a distance of 360.70 feet ; 


.25°35'57"’ E. 


. 36°54'06"" E. 
51°52'15’" E. 
. 21°12’21’"’ E. 


. 67°24'44’' EK. 


74°40'49"’ BE. 


. 59°25'43’" E. 
. 88°35'10’" E, 
.32°05'37’’ E. 
.52°17'37"’ E. 


$7°34'23"’ E. 


. 15°42’27"" E. 
. %6°S1'1T’* EB. 
.3°24'07’’ E. a distance of 427.29 feet ; 
. 61°25'47"" E. 


~OMnrgrrr TD 
33°27" Be: 


62°17'03’’ E. 


. 80°39'37"" E. 
. 30°17'47"" E. 
. 68°47'07"" E. 
. 28°45'57"’ EB. 
. 67°52'47"" E. 


a distance of 806.89 feet ; 
a distance of 1,242.20 feet; 
a distance of 360.75 feet ; 
a distance of 100.37 feet ; 
a distance of 153.78 feet ; 
a distance of 229.26 feet ; 
a distance of 288.78 feet ; 
a distance of 485.65 feet ; 
a distance of 206.85 feet ; 
a distance of 139.70 feet ; 
a distance of 95.96 feet ; 
a distance of 649.02 feet ; 


a distance of 308.61 feet ; 
a distance of 204.84 feet : 
.a distance of 196.39 feet ; 


a distance of 290.09 feet ; 
a distance of 181.08 feet ; 
a distance of 119.26 feet ; 
a distance of 238.18 feet ; 
a distance of 210.69 feet ; 
a distance of 555.16 feet ; 


_-—- 


a distance of 116.77 feet ; 





to a point on the San Diego County-Orange County line as shown on said Record 
of Survey Map of a portion of Rancho Mission Viejo, said point being a Corner 
of the Rancho Santa Margarita y las Flores bearing N. 0°03'48.5’’ E., a distance 
of 4,999.52 feet from Mission Viejo Corner No. 7, as shown on said Record of 
Survey Map No. 794; thence N. 48°25’58’’ E. along the boundary line of said 
Rancho Santa Margarita, a distance of 9,720.87 feet to Rancho Santa Margarita 
Corner No. 44 as shown on said Record of Survey Map No. 794; thence S. 
38°23'83"" E. a distance of 7,393.16 feet to Rancho Santa Margarita Corner No. 
45, as shown on said Record of Survey Map No. 794; thence S. 10°11'15.8’" W.a 
distance of 6,290.58 feet to Rancho Santa Margarita Corner No, 46, as shown on 
said Record of Survey Map No. 794; thence S. 89°34’40’’ E. a distance of 1,574.50 
feet to a point; thence N. 39°43’20’’ E. a distance of 1,055.56 feet to a point; 
thence N. 63°51'20"’ E. a distance of 615.97 feet to a point; thence N. 8°00'10'’ W. 
a distance of 792.76 feet to a point; thence N. 14°41'50"’ E. a distance of 500,12 
feet to a point; thence S. 75°48’40’’ E. a distance of 1,088.65 feet to Rancho 
Santa Margarita Corner No. 52 as shown on said Record of Survey Map No. 794; 
thence S. 70°02’22.37’’ E., a distance of 17,684.98 feet to Rancho Santa Margarita 
Corner No. 53, as shown on said Record of Survey No. 794; thence S. 53°37'05’’ 
E. a distance of 2,981.02 feet to Rancho Santa Margarita Corner No. 54, as shown 
on said Record of Survey Map No. 794; thence S. 13°18'00.04’’ E. a distance of 
5,102.00 feet to Rancho Santa Margarita Corner No. 55 as shown on said Record 
of Survey Map No. 794; thence S. 17°43'13.46’’ E. a distance of 1,623.13 feet 
to Rancho Santa Margarita Corner No. 56 as shown on said Record of Survey 
Map No. 794; thence S. 31°49'30.6’’ E. a distance of 5,275.61 feet to Rancho Santa 
Margarita Corner No. 57 as shown on said Record of Survey Map No. 794; thence 
S. 50°16'00.32"" E. a distance of 5,227.04 feet to an intersection with the partition 
line as shown on Record of Survey Map No. 983, filed February 14, 1942, in the 
office of the County Recorder of San Diego County ; thence in a general southwest- 
erly direction along said partition line the following courses and distances: 
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. 33°44'41"" W. 


48°21’07’" W. 
. 79°00'26"" W. 
Ws 


. 58°36'55"’ 
68°25'10"" W. 
. 38°44'10"" W. 
. 68°19'40'" W. 
75 °43'42°" W. 
. 36°44'10"" W. 


72°07'10"" W. 
62°36'26’" W. 
48°48'47'" W. 


73°13'12’’ W. 


. 67°43'10"" W. 
52°46'50'" W. 
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a distance of 2,456.19 feet ; 
a distance of 1,464.78 feet ; 
a distance of 1,319.19 feet ; 
a distance of 449.48 feet ; 
a distance of 323.74 feet ; 

a distance of 520.05 feet ; 
a distance of 230.43 feet ; 

a distance of 366.85 feet ; 

a distance of 366.59 feet ; 

a distance of 712.53 feet; 
a distance of 894.95 feet; 
a distance of 3,427.49 feet; 
a distance of 610.33 feet ; 

a distance of 444.54 feet; 

a distance of 265.03 feet ; 
a distance of 433.89 feet ; 


. 65°45'41"' W. 
82°39'00"" W. 

. 80°23’58’’ W. 

54°20'16’" W. 

. 0°11'36"" E. a distance of 757.2 

. 19°00'09’’ W. a distance of 725.06 feet ; 

62°53'39'’ W. a distance of 1,042.55 feet; 

.11°12’54’’ W. a distance of 858.53 feet ; 

§°14'21"’ E. a distance of 291.60 feet ; 

. 81°26'21"’ E. a distance of 365.80 feet ; 

. 5°14'41"’ E. a distance of 910.92 feet ; 

. 12°53'10’’ W. a distance of 530.57 feet ; 

. 44°01'30’’ W. a distance of 525.93 feet ; 

56°29’20'’ W. a distance of 601.94 feet ; 

72°06'50'’ W. a distance of 417.18 feet ; 

54°54'30’’ W. a distance of 137.08 feet ; 

52°07’00’’ W. a distance of 180.35 feet ; 

. 62°34’50"’ W. a distance of 389.48 feet ; 

. 5°438'10'’ W. a distance of 445.09 feet; 

. 15°38'50"’ BE. a distance of 248.81 feet; 

25°51'50"’ W. a distance of 291.18 feet; 

29°58’01'' W.a distance of 549.55 feet ; 

64°20'35'' W. a distance of 1,483.03 feet; 

49°33'33'' W. a distance of 1,376.37 feet; 

. 89°28'35'' W. a distance of 465.07 feet ; 

. 76°38'09'’ W. a distance of 766.63 feet ; 

&3°20'41’’ W. a distance of 1,588.66 feet; 

. 79°42’50"" W. a distance of 910.01 feet ; 

. 52°18'09"" W. a distance of 152.09 feet ; 

. 74°09'23"' W. a distance of 987.53 feet ; 

81°40'41'’ W. a distance of 416.14 feet ; 

31°22’20'' W. a distance of 212.90 feet ; 
12°27'31"’ W. a distance of 214.62 feet; 

58°59'13’’ W. a distance of 983.78 feet ; 

48°02'04'’ W. a distance of 2,896.87 feet ; 
58°32'37'' W. a distance of 3,757.47 feet; 

. 82°08'01’’ W. a distance of 1,879.19 feet ; 

. 85°24'54"' W. a distance of 3,441.05 feet ; 

. 2°22'58"’ E. a distance of 1,444.65 feet ; 

. 58°42'00’" W. a distance of 281.86 feet ; 

. 5°35'00"" W. a distance of 305.26 feet ; 

. 12°41'10’’ E. a distance of 272.17 feet; 

. 26°07'25"’ E. a distance of 691.82 feet ; 

15°54'37"' W. a distance of 823.19 feet ; 

. 1°41'05’’ W. a distance of 1,227.02 feet ; 

29°49'40'' W. a distance of 933.63 feet ; 

9°15'00’’ W. a distance of 1,740.69 feet ; 

20°25'55’’ EB. a distance of 679.69 feet ; 

. 1°11'40"’ E. a distance of 862.09 feet ; 

. 54°19'03"' W. a distance of 1,633.33 feet ; 

46°30'03’' W. a distance of 26.68 feet ; 

. 48°59'57'’ BE. a distance of 73.07 feet; 


a distance of 988.94 feet ; 

a distance of 220.76 feet ; 

a distance of 1,322.88 feet; 

a distance of 367.09 feet; 
57.20 feet ; 


Ss 
Ss 
Ss. 
S 
8. 
Ss. 
S. 
Ss. 
N 
S. 
N 
N 
S. 
S. 
Ss 
Ss 
8. 
Ss 
8. 
S 
S 
S 
8 
S. 
S. 
Ss. 
S. 
S 
Ss 
S 
S. 
Ss. 
Ss. 
S. 
N 
N 
Ss. 
N 
N 
N 
S. 
S. 
Ss. 
Ss. 
Ss. 
Ss. 
N 
Ss 
Ss 
Ss 
Ss 
Ss 
S. 
Ss 
S. 
Ss. 
S. 
Ss 
Ss 
Ss. 
S 








80 SANTA MARGARITA RIVER PROJECT, CALIFORNIA 


to the beginning of a curve concave to the Northeast; thence Southeasterly along 
said curve, having a radius of 1,450 feet, through a central angle of 8°30'49’’, 
a distance of 215.45 feet; thence 8S. 52°30’16’’ E. tangent to said curve, a distance 
of 266.43 feet ; thence S. 37°29'14’’ W. a distance of 76.65 feet : thence 8. 36°31’23’’ 
E. a distance of 1,846.15 feet; thence 8. 18°27'13'' W. a distance of 3,430.20 feet 
more or less to the Mean High Tide Line of the Pacific Ocean, being the Westerly 
boundary line of said Rancho Santa Margarita y las Flores; thence North- 
westerly along the Mean High Tide Line of the Pacific Ocean as shown on said 
Record of Survey Map No. 794, to the point of beginning. Containing an area 
of 52,420 acres more or less. 


PARCEL “‘B” 


That portion of the Rancho Santa Margarita y las Flores, in the County of 
San Diego, State of California, as shown on Record of Survey Map No. 794 filed 
in the office of the County Recorder of said San Diego County January 17, 1940, 
bounded and described as follows: 

Beginning at the intersection of the Southeasterly boundary line of said Rancho 
Santa Margarita y las Flores, and the Mean High Tide Line of the Pacific Ocean, 
as shown on said Record of Survey No. 794; thence along said Southeasterly 
boundary line, N. 48°04'44.69"" E. a distance of 51.482.82 feet more or less to Cor- 
ner of No. 2 of said Rancho Santa Margarita v las Flores as shown on said Rec- 
ord of Survey No. 794; thence N. 7°04’52.98"’ E. along the Easternly boundary line 
of said Rancho Santa Margarita y las Flores, as shown on said Record of Survey 
No. 794, a distance of 10,645.78 feet to a point on the Southerly line of Section 
2, Township 10 South, Range 4 West, as shown on said Record of Survey No. 
794; thence N, 89°16'29’" W. a distance of 14,661.52 feet along the Southerly 
lines of said Section 2, and Sections 8 and 4, Township 10 South, Range 4 West, 
to the Southwesterly corner of said section 4, as shown on said Record of 
Survey No. 794; thence N. 0°47'11.05’" E. along the Easterly line of said Section 
4, Township 10 South, Range 4 West, and Sections 33 and 28, Township 9 South, 
Range 4 West, to the centerline of the Santa Margarita River; thence in a 
general Northeasterly direction along said centerline of the Santa Margarita 
River, being also the Northwesterly and Northerly boundary line of the Naval 
Ammunition Dump, Fallbrook, through Sections 28, 21, 22, 15 and 14, Township 
9 South, Range 4 West, as shown on said Record of Survey Map No. 794, to 
an intersection with the south line of the Northeast quarter of said Section 14; 
thence Easterly along the Southerly line of said Northeast quarter of Section 
14 to a point on the Easterly line of said Section 14, as shown on said Record 
of Survey Map No. 794; thence Easterly along the Southerly line of the North 
half of Section 13, Township 9 South, Range 4 West, to an intersection with 
the Easterly Boundary of the Rancho Santa Margarita y las Flores, as shown 
on said Record of Survey Map No. 794; thence N, 7°04’52.98’’ E. along said 
Easterly boundary to Corner No. 1 of said Rancho Santa Margarita y las Flores 
as shown on said Record of Survey Map No. 794; thence S. 89°29'24’’ W. a 
distance of 1,946.09 feet to Corner No. 638 of said Rancho Santa Margarita y 
las Flores, as shown on said Record of Survey Map No. 794; thence N. 84°08’07.65"’ 
W.a distance of 3,886.55 feet to Corner No. 62 of said Rancho Santa Margarita 
vy las Flores, as shown on said Record of Survey Map No. 794; thence N. 
58°49'13.46’" W. a distance of 7,488.95 feet to Corner No. 61 of said Rancho Santa 
Margarita y las Flores, as shown on Record of Survey No. 79; thence S. 
57°18’15.84’’ W. a distance of 12,065.32 feet to Corner No. 60 of said Rancho 
Santa Margarita y las Flores, as shown on said Record of Survey Map No. 
794; thence S. 89°27'46.73’’ W. a distance of 7,991.79 feet to Corner No. 59, of 
said Rancho Santa Margarita y las Flores, as shown on said Record of Survey 
794; thence N. 30°57'40.93’" W. a distance of 4,575.19 feet to Corner No. 58, 
of said Rancho Santa Margarita y las Flores, as shown on said Record of 
Survey Map No. 794; thence N, 50°16'00.32’’ W. along the line between Corner 
No. 58 and Corner No. 57, of said Rancho Santa Margarita y las Flores, as 
shown on said Record of Survey Map No. 794, a distance of 3,861.76 feet to an 
intersection with the partition line as shown on Record of Survey Map No. 983, 
filed in the office of the County Recorder of San Diego County; thence in a 
generally Southwesterly direction through the Rancho Santa Margarita y las 
Flores along said partition line, the following courses and distances: 

S. 33°44'41’’ W., 2456.19 feet; S. 48°21'07’’ W. 1464.78 feet: N. 79°00'26’' W. 
1319.19 feet; S. 53°36’55’' W. 449.48 feet; S. 68°25'10’’ W. 323.74 feet: S. 


38°44'10’’ W. 520.05 feet; S. 63°19'40’’ W. 230.48 feet; S. 75°43'42’’ W. 366.85 . 





feet; S. 
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feet ; S. 36°44'10’’ W. 366.59 feet; S. 72°07'10’’ W. 712.53 feet: S. 62°36'26’" W. 
894.95 feet: S. 48°48'47’’ W. 3427.49 feet: S. 73°13’12’’ W. 610.33 feet; N. 67° 
13'10’’ W. 444.54 feet ; N. 52°46'50’’ W. 265.038 feet ; N. 12°27'20’’ W. 433.8! 


<4 > Teet; 
N. 65°45'41’" W. 988.94 feet: S. 82°39'00’’ W. 220.76 feet: N. 80°23’58’’ W. 
1322.88 feet: S. 54°20'16’’ W. 367.09 feet ; S. 0°11'36’" E. 757.20 feet : S. 19°00'09"’ 
W. 725.06 feet: S. 62°53'39’' W. 1042.55 feet: S. 11°12’54’’ W. 858.53 feet: S. 
§°14'21"’ FE. 291.90 feet; S. 31°26'21’’ E. 365.80 feet; S. 5°14’41’’ KE. 910.92 feet; 
S. 12°53’10’’ W. 530.57 feet: S. 44°01’30’’ W. 525.98 feet: S. 56°29'’20’' W. 601.94 
feet : S. 72°06’50’’ W. 417.18 feet: S. 54°54’30’’ W. 137.08 feet: S. 52°07’00’’ W. 


180.35 feet; S. 62°34’50’’ W. 389.48 Feet: 8. 5°43'10’’ W. 445.09 feet : S. 15°38’50’’ 
E. 248.81 feet; S. 25°51'50’’ W. 2! 


, 


1S feet; S. 29°5s8’01 VW 49.55 feet: S. 
’’ W. 1376.37 feet: N. 89°28’35’’ W. 465.07 


64°20'35’’ W. 1483.03 feet ; S. 49°33 

feet : N. 76°38'09’’ W. 766.63 feet: S. 83°20’41’’ W. 1588.66 feet ; N. 79°42’50'’ W 
910.01 feet: N. 52°18’09’’ W. 152.09 feet: N. 74°09’23"" W. 987.58 feet: S. 
81°40'41’’ W. 416.14 feet: S. 31°22’20’’ W. 212.90 feet: S. 12°27'31"’ W. £14.62 
feet; S. 58°59'13’’ W. 983.78 feet; S. 48°02'04’’ W. 2896.87 feet; S. 58°32’37'’ W. 


1. 


9757.47 feet: N. 82°08’01’’ W. 1879.19 feet: S. 85°24'54’’ W. 3441.05 feet: S. 
2°92’'58’’ BE. 1444.65 feet: S. 58°42’00’’ W. 281.86 feet; S. 5°35’00’’ W. 305.26 feet ; 
S. 12°41°10"" E. 272.17 feet: S. 26°07'25’" E. 691.82 feet; S. 15°54’87"" W. 823.19 
feet: S. 1°11’05’’ W. 1227.02 feet: S. 29°49'40’’ W. 933.63 fee Ss. 9°15'00"" W 
1740.69 feet ; S. 20°25'55’’ KE. 679.69 feet; S. 1°11'40'’ E. 826.09 feet: S. 54°18’03"’ 
W. 1633.33 feet: S. 46°30’03’’ W. 26.68 feet: S. 43°59/'57 7307 rer to the 
beginning of a tangent curve concave to the Northeast; thence S eas y 
along said curve, having a radius of 1450 feet, through a central! fs 49" 
a distance of 215.45 feet: thence S. 52°30'46"" E. tangent te s | ‘ 1 dis- 
tance of 266.43 feet: thence S. 37°29'14’’ W.a distance of 76.65 fee thence SS. 
36°31'33’’ E. a distance of 1846.15 feet; thence S. 13°27'13'’ W. a distance of 
3430.20 feet more or less to the Mean High Tide Line of the Paci Oceal eing 
the Westerly boundary line of said Rancho Santa Margarita ) Flores: th e 


Southeasterly along said Mean High Tide Line of the Pacific Ocean, as shown 


on said Record of Survey Map No. 794, to the point of beginning. 
Containing an area of 71,200 acres more or less. 


EXHIsIT 
NAVY DEPARTMI 


Washir gton, hebru "yu 1s, 1944. 
Hon. Earn WARREN, 


Governor of California, Sacramento, Calif. 


Str: The United States of America became vested with a v d tit 0 approxi- 
mately 1,676.58 acres of land in San Diego County, Calif,, on December 22, 1943, 


pursuant to a declaration of taking filed on that date in the United States District 
Court for the Southern District of California, Southern Division, in the case 
entitled “United States of America v. 1,676.58 Aercs of Land in San Diego 
County, California; George Henry Hutson et al. (Civil No. 321-SD) Chis land 
which is more fully and particularly described in thé attached exhibit A, wa 
acquired for the expansion of Camp Joseph H. Pendleton, a Marin 
ing area at Oceanside, Calif. 

In accordance with the provisions of the act of Congress approved October 9, 
1940 (54 Stat. 1083), jurisdiction over the afore-mentioned land is hereby 
accepted by the Navy Department on behalf of the United States’of America in 
the manner and form granted and ceded by an act of the California Legislature 
approved March 12, 1872, as amended by chapter 710 of the Statutes of 1939 
(sec, 34 of the Political Code of California, 1939). 

There are enclosed two carbon copies of this letter of acceptance. Their return 
in the enclosed franked envelope with your endorsement thereon of the time of 
the receipt of this acceptance will be appreciated. One copy will be forwarded 
to the Attorney General of the United States and the other retained in the files 
of the Navy Department. 

Very truly yours, 







A. L. GATES, 
Acting Secretary of the Navy. 
Original of this letter received February 23, 1944. 
EARL WARREN, Governor. 
Senator Knowranp. Is that what the Marine Corps now claims, 
that the Governor of California has ceded to the Marines or to the 
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Federal Government the water rights under the laws of the State of 
California ¢ 

General Hiu. No, sir. The use of the water after it enters the 
reservoir. 

Colonel Rosertson. Jurisdiction to the land and its appurtenances. 

Representative Eneir. What they are saying is that the cession of 
jurisdiction gave them a different and a higher water right than 
anybody else would have because of the fat of jurisdiction. We 
cannot agree. It is a cession of police power, not a granting of 
superior rights in any proprietary sense. 

Mr. PertmMan. Let me try to make this clear. I thought I had. I 
tried to do so before. 

The marine base there is governed to the extent that it has water 
rights, in the taking of water, by the laws of the State of California. 

The Governor did not cede to the marine base any superior rights. 

What was done was to give the United States jurisdiction over the 
police regulations in that area. And to the extent that there are 
police regulations that affect private individuals those regulations 
do not apply in the case of the Government of the United States. 

Senator Corpon. All right. 

Mr. Peritman. It is limited—the right to the water is limited to 
the same extent as if it isa private individual. 

However, in the exercise of its rights the United States is not subject 
to local police regulations unless section 4 is enacted. And that 
section is intended to apply here and apply to all other—— 

Senator Corpon. Wait a minute now. 

Mr. Pertman. Military installations throughout the country. 

Senator Corvon. Let us take a look at that one. You say they have 
no greater right than their predecessor in interest had, but if they 
want to exercise a greater right that the State of California cannot 
do anything about it—that is the substanee of your statement—is that 
what you meant to say ¢ 

Mr. Pertman. I do not think we are talking about the same thing. 

Senator Corpon. You are going to have to make a sharp difference 
between sovereignty of the State of California with reference to water 
and the right of the State of California to cede a certain police 
jurisdiction. They are two different things. 

Mr. Pertman. That is right. 

Colonel Ropertson. May Ttr y itin the layman’s language ¢ 

Senator Corvon. That will be fine. 

Colonel Roperrson. As I understand it, the laws of the State of 
California regulate the amount of water which arrives at our border, 
as it comes into the United States, and the laws of California do not 
distribute that water. 

Senator Knowianp. Oh, no. 

Colonel Rozertson. That part which is ours, which comes into our 
boundary, is not subject to State laws and regulations as to its use, 
application, and distribution. That is what we have said. Is that 
right, sir? 

Mr. Pervman. I think that is right. The quantity is» regulated 
under the laws of California. You acquire no other rights than a 
private owner would have, but its manner of use after it is in your 
possession is not regulated under the laws of California. 
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Senator Corvon. That would depend upon the laws of the State of 
California. I cannot answer that one. 

Mr. Pertman. That is the reason that section 4 is in here. If the 
proposition just stated was not so, you would not need section 4, but 
section 4 is designed to take away jurisdiction over this area from the 
United States—not only over this area but over all of the other areas 
that are similarly described in section 4. 

Senator Know.anp. No. It is to place the Federal Government 
on the same basis as any other person in the State of California or any 
other State, in relation to the water law, and that is all it relates to. 
That you do not set yourself up by an exercise of Government sover- 
eignty in a position superior to what any other owners would have who 
happened to own that particular area along the river or in that par- 
ticular area of the State. 

Mr. Pertman. That is what section 4 is designed to accomplish. 
That has never been the situation up to this moment. That is what 
the military agencies of the United States object to, not only the 
Marines but the Navy and the Army. They are here objecting to the 
same thing because they have never been subjected as I understand it 
to local police regulations. They do not have to apply for permits 
to change locations and the like as a private citizen would have to do. 

Senator Corvon. Then they have a greater right than the private 
citizen. You cannot get away from that. Where did they get it? 

Mr. Pertman. I am not trying to get away from that. They got it 
because of jurisdiction over an area. 

Senator Corpvon. Over water. ‘That is not an area. 

Mr. Pertman. They cannot get more water than a private individ- 
ual can, 

Senator Corvon. Nor use it for any other purpose. 

Mr. Pertman. But they can use it in all of their locations through- 
out the country unless this section 4 is passed. They can use that 
water because they are the United States and because they have juris- 
diction over the area that they are managing for the United States 
without regard to local police regulations. 

Senator Corpon, You say in one breath that they did not get any 
more rights, and in the next breath you say they have more “rights. 

Mr. Pertman. They did not get any more water. 

Senator Corpon. Or any more rights to use water. 

Mr. Pertman. They did not get any more water, but within the area 
over which they exercise themselves police powers and police juris- 
diction which an individual cannot exercise, they are intended to be 
supreme, and they have been. 

Senator KNow.Lanp. Not supreme to the etxent that they can ignore 
the laws of the very States in regard to this water situation which is a 
part of our lifeblood. And certainly as long as I have a voice and 
a vote in the Senate of the United States we are going to keep the 
military subordinate to the civilian. 

What you are trying to do is to put the military in a situation where 
they can ignore the water laws of the State of California. 

Mr. Pertman. No, sir. 

Senator KNowLanp. Or of the other States. 

Mr. PertmMan. I am not trying to put them in that position. They 
exercise jurisdiction, police jurisdiction over these areas. I am not 
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trying to put them in that position. They have always been in that 
position. You are trying to take it away from them. Let us get it 
right. That is what section 4 does. 

Senator KNowLanp. What is more, in my judgment, this thing will 
be fought out if it has to be fought all through this session, all of the 
next session, and all of the subsequent sessions. We are going to see 
that the military authorities of this country recognize that the people 
of the United States who are supporting the Milit: ury Establishment 
have some rights on this situation and we are not going to sit idly 
by and let the Marines, the Navy, the Army, the Air Force or any 
other military agency of the Federal Government come into our 
States and ignore the water laws of the States when that is the very 
lifeblood of our States. The sooner the Military Establishment recog- 
nizes that as a matter of public policy the better it is going to be for 
them. 

[am getting a little sick and tired of this situation where they think 
they can set themselves up in a position superior to the people of the 
Nation who are supporting them. They are still the servants of this 
Nation. And they are going to be kept that way. The Military 
Establishment itself, as a matter of sound public relations, ought to 
recognize that they have to give some consideration to a very real 
feeling on the part of the people of my State and the other States 
of the Union that they are not going to be destroyed at the time the 
military is taking what they think is theirs, superior to the rights 
which the civilians may have. 

if we are going to fight that out we will fight it, and we will fight 
it in the same way that we have this situation, and it will not be a 
stalemate as it is in Korea at the present time. 

General Hit. Understand that we are not fighting you personally, 
nor are we fighting the State, the grand and glorious State of 
California. 

Senator KNnownanp. I recognize that. I have stood by the Marine 
Corps when some people in high places were referring to them as a 
“police force” and other things. I have stood by the Marine Corps, 
and the Navy on countless occasions, and I intend to continue to do 
so, because I have a deep interest in the defense of this country. But 
[ do not think that we are in a position where you have to take from 
the civilian population fundamental rights which belong to them 
and while h are just as important to them as life itself, in order for 
the Marine Corps or the Navy or the Air Force to have legitimate 
needs of their establishment taken care of. 

I have been reelected as a United States Senator just returned to 
office, not only by the Republicans of my State, but by the Demo- 
crats of California. 

I have come here with legislation which I think is equitable and 
fair and which will give to the Marine Corps that to which they are 
entitled. At the same time it will give to the people of ¢ ‘alifornia 
that to which they are entitled. I think that it would be the part 
of wisdom on the part of the Marine Corps, and the Navy and the 
Defense Establishment of this country to start cooperating with us 
in the Congress, instead of coming up here and obstructing the only 
solution to this problem that you can get. If you do not get this solu- 
tion there will not be sufficient water there for the Marine Corps, 
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and there will not be sufficient water for the civilian population, 
either. Instead of flys spec ‘king this situation I think, as L have men- 
tioned and did the other day to some other representatives of the 
Navy Departme nt, I think they ought to be coming here finding a way 
to make this legislation workable so that we ¢ an meet the needs of the 
Defense Establishment and the civilian population as well. 

Senator Corpor. Before we close our hearings, Mr. Chairman. I 
should like to make a further statement. 

Senator Murray. We are not going to clos e the ee this 
morning. We will have to recess until 2:30 o’clock, because there are 
representatives here of the Army and the Navy and the iain au of 
Reclamation who wish to be heard. 

Senator Cornon. I would like to ask someone of the proponents 
of _ legislation, Mr. Chairman, to please be prepared to put into 
the record what was intended by the provision in section 4 which pro- 
hi bit ts the Federal officer and employees in carrying out the laws re 
lating to water resources, deve lopme nt and utilization, including the 
furnishing of water to the National Defense installations, et cetera, 
except upon specific authorization. What type of authori on is in- 
tended to be met by that term “specific authorization” ied whom 
would it come ¢ W hat would it be? 

Senator Murray. You will be prepared to furnish that ? 

Senator Corpon. That will have to come from the California 
people. 

Mr. Pertman. That is not our bill. 

Senator Corpon. I am referring to the proponents of the eoisla 
tion. 

(‘The question is answered by Congressman Engle in testimony 
beginning on p. 122.) 

Senator Murray. If you need to supply any further information, 
you may do so before the hearings are closed. 

General Hitt. Thank you. 

Mr. Pertman. I want to ask one question, if I may, of Colonel] 
Robertson. I do think it is important. I did not , quite catch his 
statement. Do I understand your testimony is that when Camp 
Pendleton is fully developed you will need a minimum of, say, ap- 
proxims itely 24,000 acre-feet per annum of water ? 

Colonel Ronerrson. I believe it is around 21.000 or 22.000. 

Mr. Pertman. That is for fiseal 1953? 

Colonel Roserrson. Yes. We have another figure for mobilization 
which is classified. 

Mr. Pertman. But in addition to that? 

Colonel Ropertson. Yes, sir. 

Mr. Pertman. So that if you got 21,000 or 22,000 you might need a 
greater amount later on? 

Colonel Ropertson. Yes, sir 

Senator KNowx.anp. I might also add at this time that the letters to 
which the general referred from the Governor of California might 
be made a part of the record, also. 

Senator Murray. Those will be made a part of the record. 

(The letters referred to appear earlier in the hearing beginning 
on p. 75.) 

Senator Murray. We will take a recess until 2:30 o’clock this after- 
noon. The witnesses please will be back here at 2: 30. 
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(Whereupon, at 1 p. m., the subcommittee recessed to reconvene at 
2:30 p. m., this same day.) 


AFTERNOON SESSION 


Senator Murray. The hearing will resume. 

We have several representatives, I believe, from the Army, the 
Navy, and the Bureau of Reclamation. ; 

Senator Knowxanp. Mr. Chairman, just before the witnesses testify, 
since paragraph 4 in the bill before us was under some discussion, and 
that has been read into the record at the morning session, I think it 
might be well—and it is very short—to read section 8 of the Reclama- 
tion Act of June 17, 1902, reading as follows: 

Sec. 8. (Irrigation laws of States and Territories not affected—interstate 
streams—water rights.)——That nothing in this Act shall be construed as affect- 
ing or intended to affect or to in any way interfere with the laws of any State 
or Territory relating to the control, appropriation, use, or distribution of water 
used in irrigation, or any vested right acquired thereunder and the Secretary of 
the Interior, in carrying out the provisions of this Act, shall proceed in con- 
formity with such laws, and nothing herein shall in any way affect any right of 
any State or of the Federal Government or of any land owner, appropriator, or 
user of water in, to, or from any interstate stream or the waters thereof; 
Provided, That the right to the use of water acquired under the provisions of 
this Act shall be appurtenant to the land irrigated and beneficial use shall 
be the basis, the measure, and the limit of the right. (32 Stat. 390.) 

Senator Murray. Is Col. Glen Hofto present ? 

Major Lovetess. Mr. Chairman and distinguished members of the 
committee, my name is Maj. George W. Loveless, Office of the Chief of 
Staff, United States Army, Division of Legislative Liaison. 

Col. Glen Hofto, of the Office of the Chief of Engineers, will present 
the views of the Department of the Army with respect to the impact 
of section 4 of the Military Establishments. 

Our remarks will be directed only to that particular section inasmuch 
as we have no interest in Camp Pendleton. Colonel Hofto will be 
assisted by Mr. Snell and Mr. Engle, also of the Office of the Chief of 
Engineers. 

Senator Murray. Thank you. 

Colonel Hofto, please give your full name and title to the reporter. 


STATEMENT OF COL. GLEN HOFTO, ASSISTANT CHIEF, R. AND U. 
DIVISION, OFFICE OF THE CHIEF OF ENGINEERS, ACCOMPANIED 
BY D. F. SNELL AND J. W. ENGLE, OFFICE, CHIEF OF ENGINEERS 


Colonel Horro. My name is Glen E. Hofto, Assistant Chief of the 
R. and U. Division, Office of the Chief of Engineers: and for the 
benefit of the committee, I would like to now introduce Mr. Snell, 
who is the chief of the Utilities Branch of R. and U. Division, Office 
of the Chief of Engineers; and Mr. Engle, Chief of the Utilities Branch 
and Military Construction—— 

Mr. Enevr. Engineering Division. 

Colonel Horro, Engineering Division. Our principal concern, of 
course, 1s in the widespread effect and the impact that this section 4 
will have upon our operations. 

We believe that the existing laws are considered satisfactory to 
control water sources and protect private rights. These laws vary in 
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accordance with water availability in the various States. The passage 
of this subject bill, as proposed, will have the effect of requiring State 
approval and of obtaining additional water resources at Army instal- 
lations. 

In developing the sources of water supply for Army installations, it 
is the present policy of our office and of the Department of the Army 
to cooperate with the appropriate State authorities having jurisdiction 
over these laws. 

This procedure under existing laws and policies has been generally 

satisfactory, and any change may invite undue State controls and 
limitations which we do not now experience. 

Further, the bill, as proposed, would have an effect of giving State 
control over the use and distribution of water within the boundaries 
of Army installations. Changes, both minor and major, are continu- 
ally being made to meet the varying requirements of the installations. 
The use and distribution and modification of water supply systems on 
Army installations is considered to be the responsibility of the Depart- 
ment of the Army, and it should not come under the jurisdiction of 
any State authority. It is believed that most States do not desire to 
exercise such controls. 

The necessity for compliance with State laws would unquestionably 
result in delays in meeting military requirements. More serious de- 
lays would be encountered when new State legislation is necessary 
to permit the accomplishment of specific military projects. In periods 
of emergency such delays may be extremely serious, since no Army 
facility can be operated without an adequi ite water supply. 

I sated add further that water consumption at Army installations 
in the continental United States, exclusive of manufacturing plants 
and arsenals, has increased from 35 billion gallons per year in fiscal 
year 1950 to an estimated 66 billion gallons in fiscal year 1952. 

This increase is the result of new construction, reactivation, and 
expansion of technical processes at the Department of the Army in- 
stallations. 

In fiscal years 1953 and 1954 they will undoubtedly show further 
increases in the uses of water as the strength and mission of individual 
installations change, and all utility systems, including water systems, 
will require new water facilities or extensions and alterations to 
them. 

It is the opinion that this section 4 is objectionable because of the 
reasons I have given. 

Senator Murray. Any questions, Senator? 

Senator Knownanp. The Army does not maintain, however—does 
it?—that they are in a position where they do not have to comply 
with the water laws of the several States. 

Colonel Ilorro, So far as appropriation is concerned, we have al- 
ways cooperated; that is, coordinated our actions with the local peo- 
ple and the State people. It is our policy. 

Senator KnowLanp. And your statements here today relate solely 
to section 4 / 

Colonel Horro. Right, sir. 

Senator KNnow.anp. Mr. Chairman, I have no further questions. 
Possibly Congressman Engle or Congressman Yorty might have. 

I would like to ask permission of the chairman to file a statement 
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with the committee—I will not take the time to read it—signed by 
both m¥ junior colleague Senator Nixon and myself. He had to be 
absent today, but fully concurs in the statement ‘that I made earlier, 


and has signed this statement. I ask that that be made a part of the 
rec ord. 


Senator Murray. Your joint statement will be received. 
(The letter referred to is as follows:) 


UNITED STATES SENATE, 
July 1, 1952. 
Hon. JaMes E. Murray, 
Chairman, Subcommittee on S. 2809, 
Senate Committee on Interior and Insular Affairs. 


Dear Mr, CHAIRMAN: We have been informed that today’s hearing on S. 2809, 
the bill authorizing the construction and operation of the De Luz Dam and 
Reservoir, has been called at this time in order to provide representatives of the 
Justice and Navy Departments an opportunity to present their objections to the 
bill. With such a procedure we can have no argument, but we wish to point out 
that these same objections were presented before and after legislative considera- 
tion of a companion bill (H. R. 5368) which passed the House of Representatives 
on May 15, 1952 

In view of the urgency of the Congress to finish its necessary work by the end 
of this week, we wish to cooperate with the committee in expediting action to 
the Senate on this vital legislation, and see no purpose which could be served in 
requesting additional hearings with an opportunity for all affected persons to 
appear in favor of the bill. However, since certain differences of opinion have 
arisen on the' subject, we have taken the liberty of placing before the members 
of the subcommittee the related views of both Senators from California, with our 
comments on certain misleading statements made in opposition to the passage of 
the legislation. 

(1) Despite contrary reports, this bill is designed to assure an equitable dis- 
tribution of the water of the Santa Margarita River so as to protect the military 
as well as civilian water needs in the area. 

(2) This bill) provides for the storage and usage of those waters which now 
Waste away by runoff into the ocean. 

(3) The Fallbrook public-utility district has a valid permit from the State of 
California (which is prior in time and, therefore, in right to similar permits 
possessed by the Government) for the use of 10,000 acre-feet of water per annum 
in the stream, and has two other applications for permits pending which would 
authorize an additional 20,000 acre-feet. By this bill it is intended to merge the 
rights of the public-utility district under those permits with those of the Federal 
Government in a mutual endeavor whereby water protection will be assured for 
all of the people in the area affected by the controversy. 

(4) This bill is designed to obviate the necessity for protracted and expensive 
litigation which now faces hundreds of small property owners in the Santa 
Margarita watershed. 

(5) This bill places into effect an agreement for the De Luz Dam and Reservoir 
negotiated as receritly as 1949 between the Navy Department, the Department of 
the Army, the Department of the Interior, and the Fallbrook public-utility 
district. 

(6) These facilities authorized by the bill would assure through resultant 
increased water pressures a constant recharging of the alluvial subterranean 
basin which underlies Camp Pendleton. 

(7) Although the Justice Department has alleged that water is being exported 
by the Fallbrook public-utility district out of the Santa Margarita River, the 
actual situation reveals that during the past 4 years the district has imported 
approximately 12,000 acre-feet of Colorado River water into the watershed. In 
this connection it is interesting to note that most of the military quarters at 
Camp Pendleton are actually outside of the boundaries of the Santa Margarita 
River watershed and in the San Luis Rey River watershed, so that we have here 
the unique situation whereby the Government is charging what it is guilty 
of itself. 

In conclusion we would like to point out that a special subcommittee of the 
House of Representatives held public hearings at Fallbrook, Calif., on August 13 
and 14, 1951, and after considering testimony from 29 interested witnesses 
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unanimously recommended that legislation for the De Luz Dam and Reservoir 
be approved by the Congress. 
Sincerely yours, 
Winnt1AM F. KNOWLAND. 
RICHARD NIXON. 

Senator Know.anp. I would also like to ask permission of the 

Chair to tempor arily be absent. We have a conference on the Interior 
appropriation bill, in which the chairman Michael has some consider- 
able interest, which is now meeting with the House conferees. 

I will have to leave. I want the chairman to know that there is no 
lack of interest on my part, as I think I demonstrated earlier in the day. 

Senator Murray. You did very effectively. 

Senator KNowLanp. I will ask for the full courtesies of the Chair 
to be extended my colleagues, the Congressmen from California, who 
will be here, and I will get back just as soon as I can. 

Senator Murray. Very well; you will be excused, Senator. 

Senator Know.anp. I would also ask, Mr. Chairman, in conjune- 
tion with that, although it is perhaps a little unusual procedure, but 
due to the fact that Congressman Engle was the chairman of the 
subcommittee which went out and made an investig: ation in the field 
and reported the bill which is before us, that he might have the same 
privileges that I would exercise of raising any questions at any time 
in order to clarify the record for the committee. 

Senator Murray. Yes. 

Senator Knowianp. Thank you, Mr. Chairman. 

Senator Murray. Congressman Engle ? 

Representative Ener. I have no questions of the Colonel. 

Senator Murray. Congressman Yorty / 

Representative Yorry. No; thank you, Mr. Chairman. 

Senator Murray. Have you anything further to suggest ? 

Colonel Horro. No; I have nothing further. 

Senator Murray. All right, Colonel; thank you for your testimony. 

We now have Mr. Bennett of the Bureau of Reclamation. Please 
take the stand, Mr. Bennett. 


STATEMENT OF N. B. BENNETT, JR., ASSISTANT DIRECTOR, DIVI- 
SION OF PROJECT PLANNING, BUREAU OF RECLAMATION 


Mr. Bennerr. My name is N. B. Bennett, Jr. I am Assistant 
Director of the Division of Project Planning of the Bureau of 
Reclamation. 

I have here, Senator, a copy of the letter which the Assistant 
Secretary of the Interior wrote to Congressman Murdock, a letter 
dated October 5, 1951, which sets forth the Department’s position on 
H. R. 5368. 

‘This report was prepared before the amendments were made in the 
bill, as it passed the House. It does, however, set forth the depart- 
mental position on this bill, and I would like to give it to the com- 
mittee for use in the record or as they see fil. 

Senator Murray. Do you wish to point out anything in that ? 

Mr. Bennett. I would like to brief certain parts of this letter. 

The Bureau of Reclamation, prior to 1950, engaged in investigating 
possibilities for the use of water on the Santa Margarita River. It 
was generally thought at that time that upon completion of the 
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project and the filling of the proposed De Luz Reservoir the safe 
vield of the river and ‘the reservoir would average about 20,000 acre- 
feet per year. It was also tentatively believed that of this amount 
snneuaanale 7,500 acre-feet could be made available for use out- 
side of Camp Pendleton and other military installations in the 
neighborhood. 

In an effort to firm up this later figure, we inquired of the Navy 
Department concerning its estimated water requirements, pointing 
out that we recognized that that “Department's interest in the Santa 
Margarita River are superior to any that this Department has on that 
stream.” 

In response to this inquiry, Secretary Matthews wrote on December 
27, 1950, in part as follows | reading | : 


The ever-changing demands upon the armed services do not make it possible for 
this Department to estimate definitely the amount of water it will require 
annually from the Santa Margarita River and its tributaries to meet the needs 
of the military establishments for national-defense purposes. Therefore, this 
Department cannot make commitments or give assurances that a specific amount 
of water will be available at all times for disposal to local interests. 


Upon receipt of this advice, the Bureau of Reclamation discon- 
tinued its investigations. | Continues reading :] 


Until a contrary determination is made, I cannot recommend that this De- 
partment be authorized to undertake the construction of diversion works and 
the delivery of water from the Santa Margarita River for purposes other than 
those connected with military needs. 


In regard to section 4 of the bill, the Assistant Secretary—I might 
just read all; it is only a short paragraph. 

Senator Murray. All right. 

Mr. Bennetr (reading) : 


Section 4 of the bill would, if enacted, require every agency of the Govern- 
ment which engages in the development and utilization of water resources in a 
State lying wholly or partially west of the ninety-eight meridian to conform 
with the laws of the State relating to the control, appropriation, use, or distri- 
bution of water. It would also forbid any acquisition of a vested right “except 
upon epecific authorization and upon due compensation being paid therefor.” 
This section extends explicitly to agencies furnishing water for national-defense 
installations. Without purporting to speak of the impact which such a provision 
of the law might have upon the activities of other Federal departments, I can 
only say that I do not believe that any such sweeping proposal as this should 
be enacted without extremely careful study. This Department adheres to the 
view, generally, that the development and utilization of water for the direct 
benefit of and consumptive use by persons who, if they were themselves under- 
taking the development, would be required to conform to the laws of their 
States with respect to the appropriation of water could well be required to be 
undertaken by Federal agencies in conformity with such laws. But I am far 
from — ired to say that, in the absence of much clearer decisions from the 
Supreine Court on the basic issues that any I am acquainted with, all Federal 
uses of water should be required so to proceed, let alone that Federal agencies 
should be stripped of all authority to acquire vested rights to the use of water 
by gift, purchase, or condemnation in the absence of specific 
authorization relating thereto. 


congressional 


That is the abstract from the letter from the Assistant Secret: ry. 
I thought it might be interesting for the committee to know some of 
the facts relating to the project w hich this bill would authorize. 

The estimated construction costs of those works under current prices 
is approximately $1,500,000, These works would consist of a four- 
unit, 40-second-foot-capacity pumping plant with incidental chlori- 
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nating and metering equipment, 5 miles of buried 30-inch steel pipe, 
and a standpipe at the southwest corner of the Fallbrook public- 
utility district’s boundaries. 

Now, the estimated cost of constructing the De Luz Dam and Reser- 
voir is believed at approximately $4,033,000, which would be property 
allocable to water supply for nonmilitary purposes. 

As of January of this year, which would be 1951, there were 8,192 
acres within the Fallbrook public-utility district’s boundaries. 

As of July 1, 1950, 3,960 acres were irrigated; 2,79) acres were 
arable but not irrigated; 750 acres are classified as nonirrigable, and 
the remainder are occupied by the town of Fallbrook, parks, ceme- 
teries, roads, and the like. 

We estimate that water for municipal purposes can be sold for 
approximately $120 per acre-foot, and that water for irrigation pur- 
poses will yield about $35 per acre-foot. 

We believe that it will require about 65 years for this project to pay 
out under a full water supply. The bill which you now have before 
you sets up a development period, a period which would be equal to 
the length of time required to fill the reservoir, which might be any- 
where from 1 year to probably as much as 17 years. 

During that period moneys paid on the sale of water would be 
credited against the costs of the project, so that over the actual 50-year 
period provided for in this bill, it is likely that the costs made reim- 
bursable would be returned. However, we still do lack assurance aa 
there being available an adequate water right. 

All of our studies show, and we made those studies jointly with the 
Corps of Engineers, that the Santa Margarita River at the De Luz 
Dam site will yield 20,000 acre-feet of water. Now, where that water 
should be used is one of the problems before you. 

The bill would authorize a project for the use of 7,500 acre-feet 
of the 20,000 acre-feet yield. 

I believe that is all I have, Mr. Chairman, unless there are questions 

Senator Murray. Any questions ?/ 

Representative Eneie. Mr. Bennett, you are familiar, of course, 
with the provisions of the bill relating to the credits to the distriet-—— 

Mr. Bennett. Yes, sir. 

Representative Eneie. This bill provides that in the event that 
ee Pendleton needs all the water for a total mobilization, that 
Camp Pendleton can take the water, and in that event, provides 
for certain credits on the contractural lability of the irrigators to pay. 

Now, isn’t it your opinion that that provision protects financially 
the pay-out aspects of this project ? 

Mr. Bennerr. I believe it does, Mr. Engle. 

Representative Enere. In other words, with that amendment in 
which, in effect, the irrigators are given credit where they do not get 
the water and cannot pay, the financial feasibility of the project is 
protected, is it not / 

Mr. Bennerr. It is protected insofar as any taking of water by the 
Marine C orps is concerned; yes, sir. But the weak pol nt from our 
standpoint is that we do not ae at this moment whether the rights 
that we would be operating under are riparian rights now belonging to 
the United States, and how much they are, or whether they are ap 
propriative rights acquired by Fallbrook merged with the United 
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States rights. If it is the latter, then the chances are we are protected 
by new upstream users; if they are the former, until this suit 1s settled, 
I do not think anybody knows what rights they are. Nobody knows 
what rights they are in terms of quantity, and what rights they have 
to be protected in the future against new dev elopments. 

Now, that is the one point in our view that is as yet unsettled in 
terms of making what we would call a feasible project. 

Re _presentative e Enaue. If it is assumed, however, that this dam is 
to hold appropriative water, water which up to the present has gone 
to waste and floods down the river, and that water on an average of 
20,000 acre-feet will be available, physically available, as well as legally 
available, there is not any question about the feasibility of this project, 
is there? 

Mr. Bennerr. No, sir; if the whole development would proceed 
under State law of appropriative rights for storage and that sort of 
thing, then I would say there is no question but w vhat this project is 
a feasible undertaking. 

Representative Ena. It is perfectly plain to everybody that there 
is going to have to be a determination of just what the legal situation 
is before either the Navy or the Interior Department can proceed 
to build the project ; isn’t that right ? 

Mr. Bennett. That is correct; yes, sir. 

Representative Ener. That is all. 

Senator Murray. You have no further statement ? 

Mr. Bennett. I have nothing further, Mr. Chairman. 

Senator Murray. I believe the letter from the Assistant Secretary 
of the Interior to Congressman Murdock is already in the record. 

Mr. Bennett, It is ‘printed i in the House document. 

Senator Murray. And also in the report, so it will not be necessary 
to repr _ it at this place. 

The Navy is represented here, and we will hear from that repre- 
sentative next. 


STATEMENT OF DAVID W. AGNEW, ATTORNEY, BUREAU OF YARDS 
AND DOCKS, DEPARTMENT OF THE NAVY 


Mr. Anew. My name is David W. Agnew. I am an attorney in 
the Bureau of Yards and Docks, the Department of the Navy. 

H. R. 5368 apparently was designed for the purpose of not only 
stopping a suit which was instituted by the Government to protect 
its interests in the waters of the Santa Margarita River, but also 
to give to the Fallbrook Public Utility District 7,500 acre-feet of 
water from the Santa Margarita River for use in the watershed of 
the San Luis Rey River, to a great extent. 

The bill, in addition to that, provides that in the event the Gov- 
ernment should require more for use at the military establishments, 
it would be entitled, under the bill, to damages which would be paid 
to the Fallbrook Publie Utility District. 

There is some arrangement as to omitting payments which might 
be due under the provisions of any agreement that may be reached 
hetween the Department of the Interior and the Fallbrook Public 
Utility District. 

In addition to that, section 4 was added to the bill, which would 
require that all Government emplowees and officials comply with the 
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State laws; that specific authorization be obtained in order to acquire 
title to any vested rights in water, as I understand it. I do not know 
what specific authority is meant, but I assume coming to Congress 
and asking for authority to acquire rights to the use of water at any 
time the Government may desire to establish a new establishment of 
any type whatsoever, military or otherwise. 

1 have heard it said here that the memorandum of understanding 
which was drafted in San Diego, Calif., received approval of all the 
people who were present at that time, and that those who were out 
there were sent out there to come into agreement with Fallbrook and 
reach a settlement on the matter. 

I cannot agree that everyone was in agreement on the memorandum 
of understanding. I believe that Mr. Neilson, when he testified be- 
fore the subcommittee of the House Interior and Insular Affairs Com- 
mittee, testified that the memorandum was not agreeable to them, 
that is, the Bureau of Reclamation of the Department of the Interior. 
The representative of the Department of Justice who was present did 
not indicate his approval. In addition to that, he was not present 
during the last hours of the conference. 

I did not indicate my approval. 

At the outset of that conference, it was stated that any proposal, 
proposed agreement or memorandum which was reached there was 
subject to the approval of the authorities in Washington, D.C. There 
was no change during the course of the conference in that statement 
or in that position. 

The draft, the proposed draft, of memorandum was forwarded to 
the Fallbrook Public Utility District and forwarded .by that district 
to Washington. 

Thereafter, it was given a review, and it was decided that it would 
not be advisable to approve it. After a further study of the position 
of the Government, its rights to the use of water from the Santa Mar- 
garita River, a review of the claims which had been made to water, 
the uses from the stream, it was thought advisable to request the De- 
partment of Justice to institute a suit or to take such action as it con- 
sidered necessary to protect the rights of the United States in and to 
the use of waters of the Santa Margarita River. 

That suit was instituted in January 1951. It is significant that 
from the date the. proceeding was filed until about June 1951, the 
sult received about the same attention from the press as any other pro- 
ceeding which might be started in the California courts, and it was 
not until after the first hearings were conducted in the United States 


































the complaint, to amend it, to make it more definite and certain—up 
to then very little, if anything, was published in the press. 

But after the court indicated that the complaint filed in that proceed- 
ing stated a cause of action, numerous newspaper articles appeared 
criticizing the Government’s position, accusing the United States of 
a Water grab. 

Those attacks continued in spite of the remarks made by Judge 
Weintraub and Judge Yankwich in which the Government's position 
is quite clearly stated. The suit was not instituted to acquire any 
rights in the use of the waters of the Santa Margarita River. The 

suit was instituted to quiet the Government’s title to such rights as it 
acquired at the time it acquired the Rancho Santa Margarita. 
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We do not assert and never have that because those rights are owned 
by the United States that we are entitled to any gr eater rights in the 
use of water from that stream than our predecessor in title. 

We are willing to go to trial, lay our case on the table, for every- 
one to examine as to our position, and we would like to have that 
chance. 

We have not come to Congress asking that the Congress of the 
United States by legislation deny Fallbrook or any other defendant 
the right to come into court and protect its rights. 

We have not come to Congress and asked that it enact legislation 
which would take away from the Fallbrook public utility district 
any rights which it may have in the river, or anyone else may have. 

We are willing to let the court decide, and all we are asking is the 
same chance any individual would have, to come into that court and 
make our position known. 

There have been statements concerning the return of water by the 
Fallbrook public utility district into the watershed of the Santa 
Margarita River. If that is the truth, why not come into court and 
show it, and if it is shown, all right, the court will recognize it, and 
enter its judgment accordingly. 

If anyone's rights are being taken away from him or if anyone 
thinks his rights are being taken away from him, certainly Judge 
Yankwich made it clear when he stated that no default judgment 
would be entered in this proceeding without a hearing first. 

We feel that in the Santa Margarita River watershed there are 
certain legal uses of water, that there are numerous individuals in 
there who have the right to the use of water from that stream. 

We feel that we have some rights, that our rights are correlative 
to theirs, and that each and every one of those rights should be deter- 
mined, ours along with the rest of them, to find out what the require- 
ment for water within the Santa Margarita River watershed is. 

If the court determines—and the burden of proof rests with the 
attorneys for the defendants, the Fallbrook public utility district 
and the Santa Margarita Mutual Water Co. to show that a surplus 
exists—then it is up to the court to make such distribution of that 
surplus as it considers equitable and proper under the laws of the 
— of California. 

I do not think—I am positive—that we have never asserted any 
claim to any quantity of water from that stream over and above the 
amount we acquired when we acquired the Rancho Santa Margarita. 
But the exact amount of that water is something we would like to have 
the court tell us. 

If the Fallbrook Public Utility District has a right to the use of 
any water in the stream, let them show it to the court, and let the court 
determine. 

If the Santa Margarita Mutual has a right to water from the stream, 
let the court determine what it is. Why should the Congress of the 
United States be asked to give 7,500 acre-feet of water to one defendant 
in a pending lawsuit, to the detriment of all the other defendants ? 
Why should Fallbrook be treated any differently from the Santa 
Margarita Mutual Water Co., which is also a defendant in this suit, 
and in practically the same position as the Fallbrook Public Utility 
District? They are the two defendants who desire to export large 
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quantstine of water from the Santa Margarita River watershed for use 
in the San Luis Rey River watershed. 

If you are going to treat the Fallbrook Public Utility District this 
way, Why not give the Santa Margarita Mutual a break / 

Representative Enete. Mr. Agnew, do you know any dissension in 
that whole area from any of those water users? Is there anybody here 
opposing that bill, besides you and the military people? 

Mr. Agnew. I did not hear the Bureau of Land Reclamation or the 
Army approve it, Mr. Engle. 

Representative EneLe. You heard the Bureau of Reclamation testi- 
mony, most certainly the Army is not sponsoring it, as has been stated 
on the basis of section 4; but you are concerning yourself unduly, it 
seems to me, with other people up the river. 

Mr. Acnew. I do not see where I am, concerning myself unduly 
with others who have a share in that water, Mr. Engle. 

Representative Eneie, They are not here speaking for themselves 
on that subject. They are not protesting this bill. We have not 
had a single protest on this bill from anybody. 

Mr. Acnew. Have they been informed of this hearing or been given 
an opportunity— 

Representative ENGLe. They do not know about this bill? I do not 
know how much more Ag: ity you could give it. 

Mr. Acnew. It might be, but I do not know if they know about this 
hearing. 

Representative Eneie. And in addition we were at Fallbrook, we 
took our subcommittee there. 

What puzzles me a little is why you are so concerned about other 
people up the river. 

Mr. AcGnNew. They have rights in the water, Mr. Engle. 

Represent: itive ENG LE. Are you de legated to spe: ak for them ? 

Mr. Agnew. No, I am not, but I can read the answers filed in that 
proceeding. They allege rights. The attorneys for Fallbrook Public 
Utility District and for the Santa Margarita Mutual Public Utility 
Co. have both filed answers on behalf of riparian owners. P 

Representative Eneie. As Senator Cordon said, this does not inter- 
fere with them at all, but it is a little amazing to me to see un attorney 
for the Navy Department in here defending these people up the river 
who themselves have never been expressing any dissent with respect 
to this legislation. 

Mr. Agnew. I am not defending them. I am pointing out that they 
have rights in that river, and their rights are correlative to yours. 

Senator Murray. Are they parites to the suit ? 

Mr. Agnew. Yes, sir; and they should be given an opportunity to 
assert and protect those rights, taking into consideration all of the 
water in the river. 

Representative Eneie. There is nothing in this bill 

Mr. Acnew. Not after 7,500 acre-feet have been carved out. 

Representative ENete. Do you say there is anything in this bill 
that prevents them from developing their rights? 

Mr. Acnew. No, sir. 

Representative Eneit. What are you talking about? 

Mr. Agnew. I say you are taking 7,500 acre-feet away from them, 
and if they have a need for any part of that water they should have 
the first claim to it. 
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Representative ENcie. You heard what Senator Cordon said about 
that: This water is the last water down the river. If they do not 
et it under the rights that they have, it cannot hurt them at all. They 
1ave every right in the world to grab it and to assert whatever rights 
they have. 

Mr. Acnew. That is exactly right, Mr. Engle, and we want to know 
what those rights are. 

Representative Eneitz. Nobody—you can read this bill from end 
to end, and you will find nothing that prevents that. 

Mr. Agnew. I think there is a strong possibility though. 

Representative Enerz. Well, just show it to me. 

Mr. Acnew. We are not dealing with the amount of water we think 
we are. We are dealing on the proposition that there is a firm yield 
of 20,000 acre-feet of water from that dam. What we would like to 
know and have the court say is just exactly how much water is going 
to get down, what our rights will be in that water. 

Representative Ener. It is a lead-pipe cinch that you cannot 
divide up water that does not exist, and this dam is the last water hole 
down the river. The people upstream are protected; this is just 
an argument between Fallbrook and the military people as to the 
surplus. 

Mr. Agnew. Mr. Engle, the stream has not been—or the watershed 
has not been—developed to its maximum. 

Representative Eneie. I did not catch that last answer. 

Mr. Agnew. I say, the watershed has not been developed to its 
maximum use of water. Others are always developing additional 
land up there. We have the concrete example of Mr. Pankonien across 
the stream from the Fallbrook Public Utility District, Mr. Cates, Mr. 
Calloway 

Representative Enete. I just want to read for your edification a 
statement made by Mr. Neilson on page 92 of the House transcript 
of October 6, 1951. Mr. Neilson is the Bureau of Reclamation 
witness : 





Mr. McKinnon. Your 20,000 acre-feet average flow of stream is based pretty 
largely on floodwater? 

Mr. NEILSON. The 20,000 yield is entirely floodwater. 

What we are talking about here, Mr. Agnew, and which is constantly 
confused, we are talking about floodwaters; we are not talking about 
the firm yield of the stream. We are not talking about riparian 
waters at all. 

This legislation does not intrude itself upon any existing rights to 
riparian waters at all. It deals exclusively with floodwaters and, as 
Mr. Neilson testified, this 20,000 acre-feet which, on the average, 
would be stored behind the De Luz Dam are exclusively floodwaters 
which heretofore have been uncontrolled, unowned, and unappropri- 
ated, and flowed unused to the sea. 

Mr. Agnew. That is one of the issues in this suit, Mr. Engle, as to 
what are and what are not floodwaters. We cannot determine it. I 
do not see how it would be possible on the basis of the information 
that we have before us today, which has been developed at the hear- 
ings I have attended, to say which are and which are not floodwaters, 
and how much floodwater—how much of the water in the stream is 
floodwater. It is something that will be the subject of testimony by 
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expert witnesses in this proceedings, and I have not heard one before 
these committees. 

Representative Eneie. Just conceding that there is some flood- 
water, do you contend that the Navy owns it? 

Mr. Agnew. I am not contending, Mr. Engle, that we own a bit 
more water than we acquired when we purchased the Rancho Santa 
Magarita. 

Representative Ener. Just answer the question. Don’t be beating 
around the bush. 

Mr. Agnew. I cannot answer it. It is before the court for answer; 
that is why we are before the court. 

Representative Ener. You have stated time and again that all 
you had is what you bought when you bought the Santa Margarita 
Ranch, which was riparian water. 

Do you know of any way to get title to floodwaters except by ap- 
propriation ¢ 

Mr. Agnew. Which are flood and which are not flood, that is one 
of the questions before the court. I donot know. 

Representative Enere. I am not asking you to define the difference. 
I am asking you to say whether or not you claim you own any flood- 
waters, however they may be defined and however limited. 

Mr. Acnew. I cannot answer your question, Mr. Engle, because 
if I answer it, it is necessary for me to in effect say to you that there 
are floodwaters in the stream. 

Representative Eneir. You do not concede there are any flood- 
waters at all? 

Mr. Acnew. I would not concede anything on that point, sir. 

Senator Murray. If the watershed was developed to its fullest 
degree, would the additional waters then belong to you under this—— 

Mr. Agnew. When I say developed, I mean all of the irrigable 
lands have not been brought under cultivation upstream from us, 
Mr. Chairman; many people have lands up there who have not irri- 
gated all their lands capable of being irrigated. 

Representative Eneie. Just for the purpose of clarification, Mr. 
Chairman, there has been some confusion in the testimony here be- 
cause of a failure to distinguish between riparian waters and flood- 
waters. 

The Navy bought the Santa Margarita Ranch and acquired certain 
riparian rights which went with the ranch, and nobody questions 
those rights or desires to limit them. 

This project deals exclusively with the floodwaters which have 
traditionally come down that stream; sometimes in a volume equal to 
180,000 acre-feet per year; sometimes a lot less than that, but over 
the average, the engineers’ figure that they can save 20,000 acre-feet 
of those floodwaters and hold them and distribute them. 

This bill simply makes an allocation or authorizes an allocation of 
those floodwaters. Now, when I asked Mr. Agnew if they claim that 
they own any floodwater, I am trying to find out if they assert some 
claim to waters which heretofore have always wasted out to the ocean, 
and on which they have no vestige of title, and on which they could 
acquire no vestige of title, except by application to the State under the 
appropriative water law of the State of California. They have not 
done it; we know that they have not done it, but Mr. Agnew will 
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sit here and consistently refuse to tell you that they have not done it. 

Mr. Acnrew. Have not done what, Mr. Engle? 

Representative Eneie. You have not been allocated any water 
under the appropriative water law of the State of California, have 
you? 

Mr. Agnew. I have never denied that. I admit that, Mr. Engle. 

Representative Eneie. And isn’t that the only way you can acquire 
title to floodwaters in California ? 

Mr. Agnew. Perhaps so, but what are floodwaters and what are 
not ? 

Representative Encix. I am trying to keep out of that argument. 
I say to you, you claim that you own—do you claim that you own any 
regardless of how defined or how limited? © You will not answer “Yes” 
or “No.” You have just got through admitting that the only way you 

‘an acquire floodwaters is by application to the State. You admit 
that you have not made any such application or been granted one. 
Now, please answer me, do you claim that you own any floodwater 
or not? 

Mr. Acnew. I do not know, Mr. Engle. If you were saying that the 
20,000 average which you mentioned are floodwaters—— 

Representative Enere. That is exactly what I said, and I quoted 
Neilson in his testimony, that is what we are talking about. 

Mr. Acnew. We do not admit that they are floodwaters. We say 
that it is up to the court to determine what are floodwaters and what 
are not. 

Representative McKinnon. Will you yield right there? TI think 
the record proves that at one time back in 1948 the Navy did admit 
that there were floodwaters because they made application to the State 
water resources board for an allocation of 100,000 acre-feet. They 
got that application, and that application is still pending, but they 
have not processed it or have not tried to get it acted upon. But in 
1948 the record shows that they did recognize that they were flood- 
waters, and they had to get it by appropriation from the State waters 
resources board, isn’t that true? 

Representative Enote. Yes. 

Mr. AcNew. They filed an application, yes, sir; I do not think that 
has ever been denied. 

Representative Poutson. Will the gentleman yield? If you claim 
waters, on what basis are you going to claim your rights if you do not 
rely upon the State—— 

Mr. Acnew. We rely on the State law in this case, Mr. Poulson, en- 
tirely. Ithink the record in the suit is clear. 

Mr. Pertman. May I ask a question here, Mr. Congressman? This 
bill, the House bill and the Senate bill, draws no distinction, as I read 
it, between floodwaters and riparian waters. 

What is contemplated under the bill is that out of water stored be- 
hind the dam, and it uses the word “water,” not “floodwaters,” the 
Fallbrook Utility District is given 7,500 acre-feet per annum of water, 
not floodwater, not riparian water, but any water that may be im- 
pounded behind that dam, and all the w ater that comes down that 
river, whether it is riparian water or whether it is floodwater, will be 
in the reservoir behind the dam if it is constructed, and under the pro- 
visions of this bill, Fallbrook is entitled to 7,500 acre-feet per annum, 
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as I read it, of water, whether it is riparian water or whether it is 
floodwater, and it is given such a firm irrevocable gift that if the Navy 
takes more than it is allotted, its allotted share, out of the reservoir 
contemplated by this bill, the United States will have to pay damages 
under the provisions of this bill to Fallbrook Public Utility District 
because it has not received the gift that this bill contemplates shall be 
made to it out of waters that actually will belong, if no such provision 
is passed, to the United States. 

Representative Enour. Mr. Perlman, was that a question or a 
statement / 

Mr. Pertman. Well, regard it any way you want; it is a statement. 

Representative Encix. For your edification, I would like to read you 
from the Law of Water Rights in the West, by Wells and Hutchins, 
published by the United States Department of Agriculture, Miscel- 
laneous Publication No. 418, as follows, at page 41: 

The California and Washington courts have denied the right of a riparian 
owner to store water for future use without making an appropriation therefor. 

In other words, under the law of the West, in most of the West, 
riparian water is not water that can be stored, and the California 
courts have very specifically held upon that subject. 

Therefore, all of the water that is to be stored behind DeLuz Dam 
must be water under California law, and you have said that you would 
be subject to California law. 

Mr. PertmMan. That is right. 

Representative Ener. That would be subject to appropriation 
through the State water agencies. 

If that is the case, how can you complain about the language of this 
bill? You do not have to state the obvious, do you ¢ 

Mr. Aanrew. Mr. Engle, we have said that as to the quantity of 
water to which the Government may be entitled, we come in strictly 
under the California law. 

Representative Enerr. Yes: and the California law says that you 

cannot store riparian water, and you are trying to build the DeLuz 

Dam and store water behind it, and you complain about the fact that 
the bill does not distinguish between flood and riparian waters, when, 
so far as the California law is concerned, they are in the same status so 
far as stored water is concerned. They can only be had by appropria- 
tion and through the proper State agency, so the bill is not defective in 
that particular at all. 

Representative Mc Kinnon. Mr. Chairman, may I add to that point 
that Fallbrook is not being made a gift of this water at all. Under 
State water laws, as Mr. Engle points out, this water must be appro- 
priated by the State water resources division. Fallbrook has received 
an appropriation from the State of 11,800 acre-feet, and are invest- 
ing that right into the dam and receiving back 7,500 acre-feet. 

In other words, they are throwing in a surplus and are not getting 
anything given to them under this bill. Everything they get under 
this bill is their own right. All they are getting under this bill 
is a right to store behind a Government installation, and they are 
furthermore agreeing to pay a certain proportion of the cost of this 
dam in cooperation with the Marine Corps for that right, so they are 
getting nothing under this bill given to them. Everything they are 
getting under this billl is a right they have acquired, plus the right 
they will pay for in the future years. 
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Senator Murray. These, of course, are legal questions that can be 
determined by the courts, I assume. 

Mr. Pertman. Not if they can prevent us from trying our case. 
That is the difficulty that I tried to explain before. They do not want 
that case tried. They have tried in a number of bills in this session 
to prevent the United States Government from finding out what its 
rights are and what it owns. That is one of the things, as the rep- 
resentative of the Department of Justice, I think we have a legitimate 
objection to. 

We do not think that the Senate, we do not think that the House, 
can pass with wisdom, can pass with knowledge, on this kind of a bill. 
unless it has the facts, and the facts have not been established, and they 
do not want them established. 

Now, one of the points that Mr. Agnew was trying to make, and 
I beg his pardon for trying to amplify it just a little, is this: So far 
as is known, the riparian owners above the Camp Pendleton site have 
not fully developed their rights. We do not know and they do not 
know just to what extent those rights may go, and in any plans for the 
future in the building of the dam or in ma cing plans for the develop- 
ment, further development, of Camp Pendleton, the Government 
ought to know just what can be taken out of that river by individual 
riparian owners. 

One of the benefits that will flow from the suit that we filed, from 
the judgment, will be a determination of what property owners have 
a right to take, individual property owners above us, and you have 
to know that, Senator—you can appreciate that you have to know 
that—in planning for the future, and you cannot just depend on what 
flows down that river today when you know that above you are owners 
with rights that they may exercise at any time, valid rights under 
the California law. 

Now, until those rights are ascertained, until it becomes known what 
may be taken out of that river so that you can calculate with some 
degree of accuracy what is going to be left, how can you pass a bill 
like this? You cannot do it. 

Senator Murray. In this suit will all the rights of the other riparian 
owners be determined ? 

Mr. Pertman. Adjudicated ; yes, sir. 

Senator Murray. The situation is similar to those suits in the West 
for the adjudication of water rights on streams where there are claims 
for more water than is available. 

Mr. Pertman. That is right. Everybody claims more on this river 
than maybe the river can ever produce. They all do, and what will have 
to be done will be to take some fair figure and allocate that among all 
of the owners, and all we have been doing i is trying to have the court 
do that, so that everybody will know, so that the Congress of the 
United States will know, exactly what the situation is, what the 
status of each of the owners is, including the United States itself, and 
we say you cannot properly consider the construction of this dam, you 

cannot properly consider here attempting to give Fallbrook or any- 
body else any percentage of water. You may call it floodwater, but 
the bill says “water.” It says “water,” and it will be water behind 
the dam of some degree of water, whether it is riparian water or 
whether it is floodwater, it will be there. 
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There will be some years in which there will be a lot of floodwater 
there; there will be some years in which there will be very little flood- 
water. That is the history of that stream, but until the situation is 
determined, I just do not know why it is necessary to ask Congress 
to pick out, as Mr. Agnew has said, one defendant, and say to that 
defendant, “Come what will you will get 7,500 acre-feet per annum 
out of the water that may be stored behind this contemplated reser- 
voir, and if you do not get it the taxpayers of the United States are 
going to pay you for not getting water which today you do not have 
and have no right to.” 

Representative Enere. Mr. Perlman, will you yield for a question 
at that point? Do I understand that you take the position that the 
decision of this lawsuit is a necessary prerequisite to the authorization 
of this project and the construction of it? 

Mr. Pertman. No; I do not say, Mr. Congressman, that it is : 
necessary: prerequisite. I said that ordinarily common business judg- 
ment would dictate that that be done first so that you know exactly 
what you are distributing and how much you will have. It is not 
necessary. Congress does a number of things that are not neces- 
sary. 

Representative Eneie. That is very interesting. Do you know 
when this De Luz Dam was authorized ¢ 

Mr. PertmMan. I forget the date. 

Representative Enete. You know it is now authorized, do you 
not ¢ 

Mr. PeritMan. I believe it has been authorized for some time. 

Representative Eneie. Yes, sir. It is authorized. Do you know 
how much money the Navy Department has already spent, precon- 
struction money, on that project ? 

Mr. PertmMan. No; I do not know. 

Representative Enere. Well, it was over a million dollars, and do 
you know that the Navy was in here last year with a request in the 
appropriation bill, which was stricken on the floor, for $10 million? 
Did you know that? 

Mr. Pertman. No; but I do not see any objection to that, Mr. 
Congressman, because if this 

Representative Eneie. Because the Navy is doing it? 

Mr. Pertman. Yes, sir. If this dam is going to be built on Navy 
property, and the reservoir is going to be on Navy property, and no 
other property owner is going to be interfered with, I think that that 
would be a proper project in order to assure the Navy its necessary 
water supply. 

I cannot help, Mr. Congressman, being impressed with the fact 
that the military, General Hill, tells us that the ultimate use that will 
be necessary for the Navy will be some 24,000 acre-feet per annum, 
and I say here, because I believe that, that it is the duty of Con- 
gress, having authorized the expenditure of over $100 million on that 
site for a Marine base, to see that it has ample water supply, and 
not give it away or provide that some other claimant should have 
such a large amount of water, when you are told by the Marine au- 
thorities that they will need all of that water, and more. 

Represeritative Enerx. Let us go back to our original point. If it is 
true, as you say, and Mr. Agnew has been pleading for these people 
who wanted to be heard with reference to riparian rights, if it is 
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true, that it does not represent good judgment to build a project 
until the lawsuit is determined, what business did the Navy have 
spending a million and a half dollars and asking for an appropriation 
for 10 million more? 

Mr. Pertman. I would say this, Mr. Congressman, it is not good 
judgment to provide for the distribution of a large part of that water ; 
that is what I am saying, that it is not good judgment to provide for 
such distribution without knowing exactly what is going to be left 
after the riparian owners develop their right fully in the area above 
Camp Pendleton. 

Representative Eneie. Mr. Chairman, this particular line of testi- 
mony is a splendid illustration of just what has been going on here. 
The Navy, without any water rights at all, except what they acquired 
under the purchase of the property, which were riparian rights, 
which they are not entitled to store—that water cannot be stored 
under State law—were going to step in and build a dam that cost 
$20 million, and they were going to catch all the water and use it, 
notwithstanding the fact that it was water upon which this Fallbrook 
Utility District had filed, and for which they expected to build a dam 
upstream. In other words, they were just going to “cabbage” all the 
water in the river when it got down far enough where they could get it 
without ever getting any “right from the State, and completely go 
around prior filings by the F “allbrook people. 

All of this matter has been under discussion since 1948. The Fall- 
brook people came in and said, “Here, if you are going to build a dam, 
let us build a big enough one for both of us, and we will split up the 
water that we own. We have got the filings on over 11,000 acre-feet of 
it. We are willing to parcel it out so that you will be taken care of. 
We are willing to concede further if you need it in an all-out mobiliza- 
tion you can have it all, provided that we get some compensation for 
the loss, and we will put the dam in one place instead of putting in two 
dams.” 

Now, the Navy was going right ahead building a dam costing $20 
million for the purpose of taking water to which they did not have 
a vestige of title, namely and to wit, the floodwaters that come down 
the Santa Margarita River, and they were stopped on the floor of 
the House because of the testimony before our committee that they 
conceded that they did not have any title to the water. 

Senator Murray. You understand that I am not in a position to 
rule on these questions. My present function is to preside at the 
hearing. These are technical questions that will have to be passed 
upon by the full committee with expert advice. When the com- 
mittee considers the matter in executive session, it probably will have 
to determine the issue, so I am not going to attempt—— 

Representative ENneir. I know that, Mr. Chairman, but this was 
just a good place, I thought, to spotlight:this particular point, which 
is the very point in issue in this whole controversy. It is the effort 
of the Navy to take water on which they had made no application at 
all to the State, and on which they had no right, by building a $20 
million dam and just grabbing it, and the people of Fallbrook stepped 
in, and through these legislative processes we have stopped them. 

Mr. Peruman. Mr. Congressman, if the Navy did store water be- 
hind a dam on its property it would not interfere with any users of 
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water below it because the Navy owns the rest of the property down 
to the Pacific Ocean, and there would not be any—I cannot see any— 
cause for criticism in the effort by the Navy to assure themselves, so 
far as they can, that they will have an ample water supply for this 
great Marine base. That certainly is not a project that anybody ought 
to criticize or condemn. 

Certainly, what you say to me—and I do not know much about the 
past history of it, but what you say to me—is just an indication that 
they have been farsighted ; they have been trying to protect the invest- 
ment made by the pe eople of the country in an area where the popula- 
tion may continue to grow if world conditions remain as they are, and 
where the use of water, and an ample supply of water, of course, you 
will agree, is a vital matter. 

Representative McKinnon. Mr. Chairman, the thing that disturbs 
us in San Diego County in the State of California is this: There is a 
principle involved in this whole deal. 

The Navy comes before us, the Department of Justice comes before 
us, and they say that they will move in on this thing in accordance 
with the State water law of California. 

Now, the State water iaw provides very specifically that you cannot 
store riparian water nor floodwater without an appropriation from the 
State. 

The Navy and the Department of Justice contend that if Fallbrook 
or some other user up the stream wanted to store water that would be 
wrong, but that they can do it down in the Marine base with perfect 
immunity, even though it is in contradiction of the State water law. 

They say when Fallbrook takes water out of the watershed and 
distributes it over a big plateau and diverts water from one water- 
shed into another, it is wrong: but when Pendleton comes along and 

takes water out of the Santa Margarita watershed, and puts it in an- 
other watershed, that is right. 

We are disturbed about this double standard of morality, and there 
is a great principle involved. 

Senator Murray. Your position is very clear in the record, and 
full consideration of it will be given by the committee. I think you 
have your statement in the record. 

Representative Pourson. May I add just one point, Mr. Chair- 
man, with respect to the criticism directed toward the California 
members—the contention that we were attempting to block the money 
being spent for the prosecution of this case—isn’t it true that that 
became necessary because we saw you, and especially the Navy, at- 
tempting to put through their project which would have accomplished 
what you would want in your way, and, of course, would have put us 
at a disadvantage ? 

Mr. Pertman. That is not true, sir. 

Representative Poutson. You have not been fair. 

Mr. Pertman. That is not true, sir. 

Representative Poutson. You are playing the same game. In other 
words, you want the rules to apply to us, and then as far as you are 
concerned, you will write your own rules. 

Mr. Pertman. No: that is not true, and no part of it is true. The 
suit in court has nothing to do with any construction project. We 
are there as an owner attempting to find out what rights we have. 
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We are there where we ought to be, in a court of law, and the idea that 
the Congress of the U nited States will step in and by legislation 
prevent the United States Government from ascertaining what its 
rights are with respect to a project on which the taxpayers have spent 
a hundred million dollars to me is unthinkable. 

Representative Poutson. Yes; but if they spent it foolishly——— 

Mr. PeruMan. It is wrong. Well, it has been spent, and they are 
there, and I think the people of California are interested in keeping 
them there, and I think from what I know about it, it is something 
that the people of California did want to come there-—— 

Representative Poutson. Yes. 

Mr. PertMan (continuing). Particularly in 1942. 

Representative Poutson. But if we are going to destroy all the 
principles we have in this country just for ‘the military forces, why 
have a military force to fight for us? We would then have nothing 
io fight for. 

Mr. PertMan. It is very nice to say that, but all we are doing in the 
court is trying to determine what rights the Government has, just the 
same as any individual has, and that has no relationship to any other 
situation except as the facts and the law may be developed in that 
proceedings, which will be available to all interested parties after the 
court has made its determination. 

Of course, you know, so far as to who should build the dam, that is 
a matter—and what should be done with the water, as I said before, 
Congress can allocate that water, provided it does it, I suppose, under 
the laws of the State of California; but so far as this bill is concerned, 
you say that they are trying, the Marines are try ying, to put something 
over. We are not here with any legislation; we are not trying to put 
anything over. 

We object to legislation which we think acts unfairly toward the 
taxpayers who have invested $100 million in that site, and that is all. 

Representative McKinnon. Mr. Perlman, as a good and able at- 
torney, I am sure you will agree with me that the amount of money 
that the militar y has invested in C amp Pendleton has nothing at all 
to do with whether the water rights are sound or not sound? 

Mr. Pertman. That is right; I agree with you. 

Representative McKinnon. That is a matter of principle and a 
matter of State law. 

Mr. Pertman. That is right. 

Representative McKinnon. I think you will further agree and 
correct your testimony to the extent that the Navy has not been in 
here with legislation to get their dam built, because it certainly has. 

Mr. Pertman. I am talking about this particular bill. 

Representative McKinnon. And the dam does have a bearing upon 
a division of water in the stream. 

Mr. Pertman. Except this: It ought to be understood, because it 
is an important thing here, that if there are other users, if Fallbrook 
above the site of Camp Pendleton undertakes to store water or if this 
Santa Margarita Mutual, which, I think, is above, too, they attempt 
to store water, then they are, of course, bound to do that in accordance 
with State law; any use they may make of the water is bound to affect 
the riparian users below them. But in this case it so happens they are 
not. 
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Senator Murray. I am afraid we will have to go to the floor of the 
Senate for a vote. 


Representative Poutson. You have preempted them from storing 
the water above because through your lawsuit you have tied them up 
in such a way that they ‘annot get financing or do anything. 

Mr. Pertman. Well, that is fine. 

Senator Murray. I think the conflicting views are pretty well spread 
upon the record here, and if there is any further testimony I would 
like to have it speedily put in the record so that we can get to the Sen- 
ate Chamber. 

Mr. AcNew. There has been so much criticism of this suit and the 
manner in which it has been conducted, and the joining of numerous 
defendants and what not, that I might read from the brief filed by the 
attorney from the Fallbrook Public Utility District in the United 


States District Court, dated February 8—filed February 8, 1952—in 
which he states: 


Assuming for the sake of this agreement, that the rights of Fallbrook are 
primarily appropriate and, therefore, in law subject and second to all riparian 
and other prior-right owners on the river, Fallbrook State permits expressly 
declared that its applications have been approved subject to vested rights. Fall- 
brook is, therefore, entitled to take only the surplus or excess water remaining 
after the prior-right' owners had taken their reasonable requirements for their 
just, equal purposes and uses. To ascertain what that remainder amounts to 
available for Fallbrook to take it will be necessary to ascertain the amount of 
all prior rights and subtract the sum of these prior rights from the total water 
resources of the river. The result would be the amount of the remaining or 
surplus and excess water available to Fallbrook under its appropriate right. 


It cited in this brief— 


That the procedure followed by Judge Haynes in the Tiajuana River case (Allen 
v. California Telephone and Water Company (29 Calif. (2d) 46) is an excellent 
example of this type of litigation. There the appropriator, the California Water 
& Telephone Co., filed a cross-complaint naming as cross-defendants all of the 
landowners in Tiajuana Valley, United States of America. Many of them, how- 
ever, were not served and never were legally before the court. However, the 
trial judge considered the requirements of all the landowners, both those who 
were before the court and those who had not been served, in order to ascertain 
and determine what he called the total draft or requirements for water on the 
underground basin, and then subtracted the sum of these requirements from the 
estimated available water supply in order to arrive at the conclusion as to 
whether or not there remained any excess water which the appropriator could 
take. 

In the opinion of this learned judge he said, “It cannot be doubted that the 
defendant and cross-complainant is entitled to take for export from the surface 
and underground water of the Tiajuana River only the excess, if any, of such 
water as shall be found to exist over that required to satisfy the reasonable 
needs of those having paramount rights therein under reasonable methods of use. 


Senator Murray. That is the brief—— 

Mr. Agnew. That is the brief filed in the action instituted by the 
United States in the United States District Court for the Southern 
District of California, Southern Division. Its title is “7’he United 
States of America, plaintiff, v Fallhrook Public Utility District. a 
public service corporation of the State of California, et al., defendants 
(Civil No. 1247-SD). 

Senator Murray. We are going to have to vote on some matters in 
the Senate, so I will have to adjourn the meeting. If there are other 
witnesses to be heard, I will have to hear them tomorrow. Is that sat 
isfactory to everyone here? Does anybody want to get away / 
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Representative McKinnon. Mr. Chairman, I would very much 
think, since the Navy has been heard and the Department of ‘Justice, 
it would be very fair if we could let some of the representatives of 
Fallbrook be heard on this thing, and if you could schedule a meet- 
ing tomorrow morning, I am sure they would appreciate having their 
day in court. 

Senator Murray. You mean let them be heard tomorrow morning? 

Representative McKinnon. If that would be convenient with you. 
When do you plan to have an executive session on the bill? 

Senator Murray. I cannot say that. I will have to take it up with 
the chairman of the full committee. 

Representative McKinnon. Of course, we are very anxious to get 
consideration by executive session of the committee in time to report 
the bill on the Senate floor. As you know, it has been passed by the 
House, and in this matter time is of the essence. 

I might point out, Mr. Chairman, that if this bill, by a stroke of 
good fortune—if this dam had been completed, as of February of this 
past year we would probably have had the dam completely filled by 
now, or a big portion of it filled, because we had 20,000 acre-feet of 
water waste into the ocean in March of this year, and a lot of the water 
we are now fighting over, and wasted in the sea, could have been pre- 
served, and could have done a lot of people some good. 

Senator Murray. We will hear any other witnesses who wish to 
be heard tomorrow morning at 10 o'clock. 

Representative McKinnon. Thank you. 

Senator Murray. We will take a recess. 

Have you concluded your statement ? 

Mr. Acnew. No, sir; but I will defer to your pleasure. 

(Whereupon, at 4 p. m., the subcommittee recessed to reconvene 
at 10 a.m., Wednesday, July 2, 1952.) 
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WEDNESDAY, JULY 2, 1952 


Untrep Srates SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON 
INTERIOR AND INSULAR AFFAIRS 
Washington, DG. 


The subcommittee met, pursuant to adjournment, at 10 a. m., in 
room 224, Senate Office Building, Senator James E. Murray, pre- 
siding. 

Present: Senators James E. Murray (Montana) and Guy Cordon 
(Oregon). 

Also present: Senator William F. Knowland of California; Repre- 
sentative Clair Engle, Second Congressional District of California; 
Representative Samuel W. Yorty, Fourteenth Congressional District 
of California; Representative Clinton D. McKinnon, Twenty-third 
Congressional District of California; and Representative Norris Poul- 
son, Thirteenth Congressional District of California. 

Senator Murray. The hearing will be in order. Mr. Agnew, at- 
torney in the Bureau of Yards and Docks, Department of the Navy, 
was on the stand when we had to recess yesterday and he will resume 
how, 

Senator KNowLanD. Mr. Chairman, just before he goes on again I 
have a letter which I have received this morning from the Honorable 
Phil Swing which discusses in some considerable detail the letter of 
the Attorney General to Senator O'Mahoney, and I would like to ask 
that that be printed at this point in the record. 

Senator Murray. It will be received. 

(The letter of Phil Swing is as follows:) 


SWING, SCHARNIKow & STANIFORTH, 
San Diego, Calif., June 30, 1952. 
Hon. WILuIaAmM F. KNOWLAND, 
Senate Office Building, 
Washington, D. C. 

My Dear SENATOR: Your secretary Mr. Wilson, through Mr. George F. Yackey, 
General Manager of the Fallbrook Public Utility District, has handed me a copy 
of the Attorney General's letter to the Committee on Interior and Insular 
Affairs and asked me to get a reply back “as quickly as possible.” 

I have read the letter which sets up six specific objections to the bill preceded 
by a preliminary statement. I will comment on the letter in the order in which 
it is written: 

Preliminary statement. The Attorney General first states: 

The United States of America purchased and paid for invaluable rights to the 
use of water in the Santa Margarita River * * * asappurtenances to 135,000 
acres of land which now comprise Camp Joseph H. Pendleton, the United States 
naval ammunition depot, and the United States naval hospital.” 

The statement is, of course, untrue inasmuch as the 135,000 acres of the 
Rancho Santa Margarita are not all riparian to the Santa Margarita River. In 
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the pending lawsuit in the United States district court in San Diego the plain- 
tiff has filed answers to various interrogatories propounded by defendants. In 
answering supplemental interrogatory No. 7 of Fallbrook Public Utility District, 
the United States as plaintiff, declares: 

“The attached table No. 19 defines and evinces the soil classification of the 
lands of the United States which are riparian to the Santa Margarita River. It 
is estimated that approximately 18,000 acres of land are arable and cultivatable.” 

Hence the statement of the Attorney General that the waters of the Santa 
Margarita River are appurtenant to 135,000 acres of land is an excessive claim 
to the extent of 117,000 acres. The Attorney General then says: 

“Since the date of their acquisition (of said water rights) the United States 
has exercised those rights for military purposes.” 

I have before me the answers of the United States, as plaintiff in the pending 
San Diego suit, which answers to interrogatories of Fallbrook public utility dis- 
trict show that it had outstanding leases covering 5,637 acres of the rancho 
(presumably within the Santa Margarita watershed). These lessees are active- 
ly engaged as commercial farmers in growing vegetables, flowers and other 
crops for sale to civilian consumers. Table 12A of these answers lists the farm 
tenants the quantities of Santa Margarita River water they had delivered to 
them by the United States for use for irrigating their said crops. I list com- 
pilations which I made from said table showing the following: 


Water uses by these farm tenants for the year 1951 


Acre-feet 

Beggs Bros. Fruit Co_ ~~ _- jo tases i a re a la ee 241. 65 
PRUNE IO 5 kk ea be en kk Se i Re ek tL hd Beeches bos me eatgede 283. 34 
Bre, INTRA E cls aesiteicesi essen enn in baal weasel ppt hdd tens lie 152. 13 
i a a 127. 00 
Gaspar Contreras__-- seca. siodsshiiee erate anicnigie aatiain. ch tailgseseta ach ssediacad wad piers stesso 48. 33 
PR a SONS Pct ok ee i er SS ere 34. 21 
Ac KS Bonen. Creat: Fare) asics iad siieisi<t See 149. 638 
RR Tae cn php pee ch acne Derick ercenidcnardhbksee a bed aud 225. 62 
I ee a a te 19. 69 
icc ciscdaah chica cictuntianbadiee nae jl in! 2 Ee, Sea 


This may not seem like a large quantity of water but when the Navy is com- 
plaining about shortage of water and accusing several thousand farmers of 
taking water which belongs to the Government, this is a lot of water for the 
Government to give away, if it is really suffering for water needs for military 
requirements in order to win the Korean war. 

The letter of the Attorney General next purports to give the history of the 
Fallbrook public utility district’s activities on the Santa Margarita River and 
refers to that district’s three applications to appropriate water of the Santa 
Margarita River in 1946, the first of which was 2% cubic feet per second (1,800 
acre-feet per anuum), the second being for 10,000 acre-feet per annum to be storea 
in a dam at what is known as the Lippincott site on the Santa Margarita River. 
Both of said applications have been approved and permits thereon issued. At 
or about the same time Fallbrook filed two additional applications for 10,000 
acre-feet each, neither of which latter applications have yet ripened into per 
mits. In this connection, it is interesting to note that the United States Gov 
ernment, acting through the Navy Department, also initiated appropriative rights 
under the State of California water laws by the Navy Department filing an ap- 
plication for 165,000 acre-feet of water per annum to be stored at the De Luz 
dam site. This application, however, was not filed until June 30, 1948, a long 
time after Fallbrook’s application and therefore junior and subsequent in time 
and right to Fallbrook’s applications. This application of the Navy Department 
is still pending but has not yet been pressed by the Navy since the filing of the 
Santa Margarita River litigation. 

The letter then declares that : 

“The principal rights to which the United States succeeded from the Rancho 
Santa Margarita were riparian in character.” 

This is true and these riparian rights under the universal law applicable to 
such rights are limited and restricted in their exercise (1) to be put and used 
on riparian lands within the watershed, and (2) must be taken from the naturai 
flow of the stream and cannot be stored for future use. This is obviously why 
the Navy Department sought to improve its situation by applying to the State 
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of California for appropriative rights, however, in the discussion that follows, 
the Attorney General confuses his discussion of appropriate rights with 
riparian rights. 

1, First objection to S. 2809: “It is violative of the laws of the State of Cali- 
fornia pertaining to rights to the use of water.” 

The Attorney General then recites water law with which I am in general 
accord, to wit: “That one riparian right is correlative with all other riparian 
rights on the stream; that one riparian owner cannot, by grant or otherwise, 
extinguish the riparian rights of other riparian owners; that the riparian rights 
of the United States are on a correlative basis with all other riparian rights on 
the stream; and that the United States may not grant away a portion of its 
riparian rights to the injury of other riparians. But I disagree with the con- 
cluding statement of the Attorney General that “the bill purports to grant to 
the utility district the right to divert out of the watershed a huge share of the 
meager supply of that stream for use ina foreign watershed.” This is non sequitur 
to what preceded it. The water proposed by the bill to be divided between the 
Navy and Fallbrook Public Utility District is not the normal flow of the river but 
the floodwaters which come down in time of heavy run-off and which would 
otherwise be wasted. The water which is to be divided is water which has 
passed all other riparian landowners and has reached De Luz Dam on Rancho 
Santa Margarita. No water user has any claim on flowing water which has once 
passed its point of diversion and no riparian has the right to store water for 
future use. Hence, there is no basis for the statement that the bill proposes “to 
confiscate the right of the riparian users * * * and to give that water to the 
utility district.” Fallbrook already has a prior appropriative right to this flood- 
water and can store it at its own dam site according to State law. And neither 


the upstream riparians nor the Government, as a lower riparian, can object to the 
storage of these floodwaters under California law. 

2. Second objection to S. 2809: “It is discriminatory against the users of 
water within the watershed of the Santa Margarita River * * *.” 

The Fallbrook Public Utility District now has a right to appropriate 11,800 
acre-feet of water under its State permits. This appropriative right is subject 
to all vested rights existing at the time the State permit was issued. The United 
States is seeking a similar right but for a much greater amount of water under 
the State laws and when its permit is issued, its storage rights will also be sub- 
ject to the vested rights of all upstream riparii ins. Therefore the water which 
will be stored in the De Luz Dam if S. 2809 is adopted, will be water to which 
no riparian owners have any claim and therefore in proposing, as the bill does, 
to compromise the conflicting claims between Fallbrook Public Utility District 
as a prior appropriator of 11,800 acre-feet of water per annum and the United 
States as a junior appropriator whereby the amount of water produced by the 
De Luz Dam shall be divided by the ratio of 12.5 to the Navy and 7.5 to the 
district is not discriminatory of any other water right or water user on the 
a &, Margarita River. 

Third objection to S. 2809: “It seeks to give to the utility district rights to 
the use of water which are now being adjudicated by the United States in a 
case pending in the United States district court at San Diego, Calif., thus 
rendering moot that litigation.” 

Instead of being an objection, this is one of the best commendations of the 
bill. The United States by its complaint in the action claims 35,000 acre-feet 
of water per annum. The Fallbrook Public Utility District by its answer claims 
11,800 acre-feet per annum for which permits have issued and pending appli- 
cations for an additional 20,000 acre-feet. The bill proposes to peacefully settle 
this controversy by ratifying a Memorandum of Understanding that was agreed 
to by everybody in the Navy Department short of the present Secretary of the 
Navy. His objection, I am advised, was based upon the opinion handed him by 
the Department of Justice (written by Mr. Veeder, I am informed) saying that 
the Secretary of the Navy could not make the agreement, that only Congress 
could do so. Now that we are before Congress seeking the authorization which 
the Department of Justice previously said was necessary, the Department of 
Justice complains such a bill will settle the lawsuit and render this pending 
litigation moot. The Attorney General then says: 

“That course, if adopted (passage of 8. 2809), would not, however, 
the conflict over rights in Santa Margarita River.’ 

Perhaps it would not settle all of them, but would settle 90 percent of the 
rights on the river. Government attorneys in the pending litigation in the 
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district court in San Diego have asserted that the water rights of the Govern- 
ment plus those of the Vail interests, approximate 80 percent of the water 
rights on the river. (See Mr. Veeder’s testimony before Senator McCarran’s 
subcommittee of Appropriations Committee.) If Fallbrook Public Utility Dis- 
trict’s appropriative rights are included, we would have a settlement by this 
legislation of approximately 90 percent of the water rights. As to the numerous 
small water users, Mr. Veeder has heretofore assured the court in which litigation 
is pending, that if he can settle with two of the principal water claimants, 
Fallbrook Publie Utility District and Santa Margarita Mutual Water Co., he 
would have no difficulty in reaching an agreement with the small users. On 
February 25 Judge Weinberger said: 

“You stated that there were some small landowners that you were willing 
and anxious to settle with * * *. If you do have a program of that kind 
that you might proceed without delay and try to eliminate as many of these 
people as possible?” 

To which Mr. Veeder replied : 

“Yes, Your honor. We are certainly doing that. The program is going for- 
ward. * * * We believe within the watershed itself we will be able to work 
out in the vast majority of instances the claims of the parties.” 

4. Fourth objection to S. 2809: “It will result in the destruction of the in- 
valuable subterranean basin underlying Camp Joseph H. Pendleton through 
salt water intrusion from the Pacific Ocean.” 

This objection is based wpon the assumption that 7,500 acre-feet of the Santa 
Margarita River is going to be exported out of the watershed and therefore 
no return flow could be expected from the area of the Fallbrook district. It 
also assumes that the three Government installations on Camp Pendleton will 
continue to draw their principal supply of water from the underground basin. 
Neither assumption is correct. 

As to the first assumption the Fallbrook Public Utility District by its answer 
(and the facts justify the allegations) alleges that it imports from the Colorado 
River and San Luis Rey River more water into the Santa Margarita River 
watershed than it takes out of that river. (See my letter of June 18 to Senator 
Knowland for figures and amounts of water drawn from the three rivers.) 

As to the second assumption, the Navy plan has heretofore been to supply 
its current requirements directly from the De Luz Dam once it is in operation 
and leave the underground basins for a reserve supply in case of an emergency. 
Salt water intrusion, according to competent engineers, has been induced 
largely by the mismanagement and misoperation of the three subbasins of the 
Santa Margarita River underlying Camp Pendleton. (See my letter to Sena- 
tor Knowland June 18, par. 5 on p. 5.) 

5. Fifth objection to S. 2809: “It is wasteful of the Nation’s wealth by giving 
away a present adequate water supply owned by the United States, forcing the 
purchase of another supply of water at a tremendous cost to the taxpayers.” 

This objection is based upon two erroneous assumptions: First, that the Gov- 
ernment now owns the water which it is claiming. We have already pointed out 
that while Fallbrook recognizes the Government’s riparian rights for riparian 
uses, it does not recognize the Government’s claim of right to store the flood- 
waters of the river when it, Fallbrook, has a prior right to store a portion of the 
same waters. Also, it does not recognize the claim of the United States to use 
Santa Margarita River water out of the watershed or for nonriparian purposes. 
The Department of Justice attorneys cannot guarantee that they can win for 
the Government a judgment for a “paramount right to 35,000 acre-feet per 
annum of the waters of the Santa Margarita River.” I will stake my reputation 
as a water lawyer for the past 30 years that they cannot establish such a claim. 
It makes good sense (and we think good statesmanship and public policy) to 
compromise the disputed claims, build one reservoir instead of two and thereby 
create a constructive beneficial project which will attain the Government’s 
aim and do no injury to Fallbrook. In this section of the letter, the Attorney 
General shows ignorance of California appropriation laws which establish a 
priority of right based upon priority of filing application if followed up with 
reasonable diligence in prosecuting the project to completion and then putting of 
the water to beneficial use. Fallbrook has a valid legal prior claim to 11,800 acre- 
feet of water and has a reasonable length of time in which to build its dam and 
begin putting of a portion of that water to beneficial use and if it does so finally 
put it all to beneficial use the priority of all of it will relate back to the date of 
the initiation of its application which gives it a priority over the Navy’s subse- 
quent application made in 1948. 
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The claim of the Department of Justice assumes : 

(a) That the Government in purchasing Camp Pendleton not only acquired a 
right to an equitable share of the water flowing in the Santa Margarita River, 
but also a right to store the floodwaters thereof. This is not the law or the fact 
and the Government can only acquire a right to store floodwaters against subse- 
quent appropriators by completing its pending application before the State divi- 
sion of water resources. What it purchased with Camp Pendleton was its 
riparian rights. 

(b) That by S. 2809 “the United States would give away a large share of them 
(purchased water rights) to the utility district.” The bill does not purport to 
give away the Government's riparian rights but only stored water back of De Luz 
Dam. The Fallbrook public utility district has a prior claim to the floodwaters 
of the Santa Margarita River based on its prior appropriation and permits from 
the State. The bill reduces these prior rights to terms of equality with the 
Government’s unperfected pending application made subsequent to Fallbrook’s. 

(c) That the Government is faced with the alternative of either abandoning 
the military installations or purchasing Colorado River water. This is not true. 
The United States Army engineers’ report which has been approved and which 
the Navy is using as its basis for building De Luz Dam, holds that the Navy can 
count upon 12,500 aere-feet per annum out of the reservoir once it is filled and 
in operation. The three underground basins below De Luz Dam give the Gov- 
ernment an additional reserve supply of 48,000 acre-feet. The Government would 
only have to buy Colorado River water in case of an extraordinary emergency 
and the second barrel contract provides an extra capacity therein of 12,500 acre- 
feet which the Navy could have the benefit of. 

6. Sixth objection to S. 2809. 

The opposition to section 4 of the bill and the danger therefrom announced 
in the letter has not been found to be as alarming by the Reclamation Bureau 
which has operated under State law ever since the passage of the original 
Reclamation Act. This section 4 might, if the Senate sees fit, be amended to 
provide that this specific project and the water rights claimed thereunder shall 
be in accordance with State laws. This is accepting the Government attorneys’ 
own word for what they are willing to have the Government do in this particular 
instance as set forth by the Department of Justice’s own attorneys in their 
formal stipulation entered into with the attorney general of the State of Cali- 
fornia and filed as a part of the record in the pending suit in the United St: ites 
District Court in San Diego and approved by Judge Yankwich April 28, 1952, 
paragraph IV of which is as follows: 

“That the rights of the United States of America to the use of water herein are 
to be measured in accordance with the laws of the State of California.” 

The Department of Justice certainly could not complain if section 4 of this 
bill was reworded to specify that the water rights involved in the project author- 
ized by this bill shall be governed by the laws of the State of California. 

Sincerely, 
Puit D. SwIne. 

Mr. PertmMan. May I make a brief statement, first, Senator / 

Mr. McKinnon. May I interrupt? I would like to suggest that we 
hear from Mr. Yackey and the utility district people. 1 “do not mean 
to infer in any sense that I should tell you how this meeting should 
be conducted, but I am most anxious that these people be heard from, 
and I respectfully submit we have heard from these people so much 
of the time I do not want to overlook the others. 

Senator Murray. As soon as he contludes his testimony you may 

call any witnesses you desire. 

Senator Corpon. I hope that it does not take too long this morning. 

Senator Murray. We will have to speed this thing along because ‘I 

cannot stay here all week. 


Mr. Pertman. I do not want to take any particular amount of time. 
Senator Murray. Very well. 
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FURTHER STATEMENT OF PHILIP B. PERLMAN, SOLICITOR 
GENERAL OF THE UNITED STATES 


Mr. Pertman. There are one or two things that I think should be 
in the record. First, Senator Knowland has mentioned again the 
article in the Saturday Evening Post with reference to the Santa 
Margarita River controversy and the one of the Readers’ Digest. 

Senator Corpon. I want to say as far as I am concerned neither 
one of them has any bearing whatever on the decision with respect 
to this bill. 

Senator Murray. They are not to be included in the record, just 
merely filed. I guess it does not make any difference. Do you think 
so? 

Senator Corpon. Not at all. 

Mr. Pertman. I would like the record to show Department of 
Justice has protested to both the Saturday Evening Post and to the 
Reader’s Digest as to the accuracy of the statements made in those 
articles. The one in the Saturday Evening Post was written by the 
same reporter who writes for the Los Angeles Times and who has 
repeated in the Saturday Evening Post what the Government thinks 
are misstatements of facts as they have appeared from time to time 
in the propaganda conducted by the Los Angeles Times. The record 
should show that. 

Now I want to ask the chairman to receive and file—I do not think 
that it should be printed as part of the record here because it is too 
long—a response that has just been filed in the United States Court of 
Appeals for the Ninth Circuit in a case that has been brought by 
Fallbrook Public Utility District and others against two judges of 
the United States district court, asking for a writ of mandamus and 
a writ of prohibition to review the finding of the United States dis- 
trict court separating Fallbrook, the Fallbrook Utility District and 
one other from the other defendants in the proceeding out there in 
the United States district court in this very controversy and setting 
the pretrial hearing for July 8 in the United States district court as 
against these two. I told the committee yesterday that every pos- 
sible effort had been made to keep that case from coming to trial. 
This is another move that has been made, and this is set for disposi- 
tion, I think, by the United States court of appeals on July 7, the day 
before the pretrial hearing is to start in the United States district 
court. 

The effort here is to prevent the action of the United States district 
court, in providing for a pretrial against the two main defendants, 
from going on on that day, and for a review of the court’s action in 
separating those two from the other defendants in the case. 

The committee knows, because of the statements that were made 
here that in addition to these legal actions which have been taken 
to prevent the case from coming to trial, there is that provision that 
Senator Knowland has offered on the floor of the Senate and which 
has been adopted by the Senate which prohibits the use of any of the 
funds appropriated in the pending appropriation bill from being 
used for the prosecution of the suit. 

So the committee should know these actions are being taken both in 
court and before the Congress to prevent the United States from hav- 
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ing a court determine what its legal rights actually are with respect to 
the Santa Margarita River. 

Senator Corpon. What relevance has it to this question ? 

Mr. Pertman. It has this much relevancy. 

Senator Corpon. Are you charging animus in the question? Do 
you want to raise a question as to the credibility of the witnesses or 
good faith? 

Mr. Pertman. No. 

Senator Corpvon. Has it any evidentiary value whatever? You know 
it has not. 

Mr. Pertman. I do know, Senator, that it is and should be of par- 
ticular interest to this committee that in view of the statements, and 
the rather rash statements that have been made as to the reason for 
filing the suit, as to the reasons that prompted the Navy to ask the 
Department of Justice to prosecute that suit, I do think it is relevant 
to find out at this late date when an attempt is being made to settle 
what should be a judicial controversy by the fiat of Congress in a way 
that it has not been agreed to by the Federal agencies involved—and 
I am thinking about the Navy and the Marines—and in a w ay which 
they think is detrimental to the armed services of the United States 
and to the people of the United States—I think it is relevant for this 
committee to know that every effort possible is being made to prevent 
the courts of this country from passing on the legal issues that are 
involved. 

Senator Corpvon. In my humble opinion the whole observation goes 
to animus. It may go to credibility. It has no relevancy whatever 
with respect to the matter at issue here, sir. This is a question of 
whether this committee shall recommend a report to the Congress 
through the full committee as to what should be done in equity and in 
good conscience with this matter, and equity and good conscience 
should extend to the owner of the fee. 

Mr. Pertman. I agree with you and according to the viewpoint of 
the Federal agency, what is happening is the taxpayers are being 
deprived of their property or an attempt is being made to deprive the 

taxpayers of their property. I would not label it thievery but we do 

think there are serious matters involved here and if you are going 
to deal with this matter in equity and good conscience you are en- 
titled to know the facts set forth in this document. 

Senator Corpon. You understand what we are doing is not to aid 
Senator Knowland. By the way, he has a nomination out in both 
parties so we can leave polities out of it. He has no personal interest 
in this matter. Neither have these other gentlemen. It is the people 
who have an interest and they are not particeps criminis, if you want 
to put it on that level and until you get down in that field what you 
said is not relevant. 

Mr. Pertman. I do not want to put it down. I am willing to con- 
cede Senator Knowland is actuated only by motives of what he thinks 
is the best interests of his constituents. If he was not sincerely con- 
vinced of that he would not be here and taking the position he has. 

Senator Corpon. I think that anything brought in here that is 
wholly collateral, based on hearsay evidence—and that is what it is 
when you take a Saturday Evening Post article or any other article 
and discuss it here—— 










































































































































































































114 SANTA MARGARITA RIVER PROJECT, CALIFORNIA 


Mr. Pertman. I did not bring it up. 

Senator Corvon. You were the counter puncher. 

Mr. Pertman. I did not put it in. I did not think it had rele- 
vance but Senator Knowland referred to it yesterday. 

Senator Corpon. We are in agreement. 

Senator Know.anp. Just. so the record will be straight and not 
to prolong this, I did not volunteer the article from the Saturday Eve- 
ning Post or 7 Readers’ Digest until General Hill had offered an- 
other article. I did not think any of them had any relevancy but 
after he offered it I merely said if that was going in I thought the 
other should go in. I think the record should be "straight. 

Senator Murray. I recall that very distinctly. 

Mr. PerimMan. This response by Chief Judge Yankwich and 
Judge Weinberger to the suit brought against them by Fallbrook 
and others will be received and made part of the record. 

Seantor Murray. This document as requested by the Solicitor Gen- 
eral will be put in the record but not printed. 

Mr. Pertman. Thank you. 

Senator Murray. You may proceed. 

Give your full name again. 


STATEMENT OF DAVID W. AGNEW, ATTORNEY, BUREAU OF YARDS 
AND DOCKS, DEPARTMENT OF THE NAVY—Resumed 


Mr. Agnew. My name is David W. Agnew. I am an attorney in 
the Bureau of Yards and Docks of the Department of the Navy. 
With reference to the permit issued by the Division of Water Re- 
sources of the State of California the Fallbrook Public Utility Dis- 
trict as early as 1948, the commandant of the Eleventh Naval Dis- 
trict requested the division of water resources to administer the 
diversions of the Fallbrook Public Utility District pursuant to permit 
7033 to the end that the parties may be provided with specific ex 
zmples of the circumstances under which the division of water re- 
sources as stated in its findings considers that any surplus unappro- 
priated waters occurring, diversion may be made. 

In reply to that request the then State engineer of the State of 
California, Mr. Edward Hyatt, wrote to the commandant of the 
Eleventh Naval District and stated that— 
until such time as the Navy’s water rights may be adjudicated with respect 
to those of the Fallbrook district, this office would have no legal basis upon 
which to administer the diversions of the latter. 

The State engineer then refers to 2 letter addressed to him by 
Commander R. A. Davidson of the Navy who requested informa- 
tion as to whether the State would proceed to revoke the permit of 
the Fallbrook Public Utility District in the event interference with 
the rights of the Navy is found. 

In this connection Mr. Hyatt stated: 

Our principal attorney has recently rendered an opinion to the cffect that 
the division of water resources has no authority to cancel a permit for fail- 
ure to comply with the terms thereof upon a showing that the permittee has 
diverted water so as to interfere with the vested rights. 

I believe that in the face of the statements made by the State 
engineer that the owner of any vested right on the Santa Margarita 
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River would be in a wholly helpless position to do anything throvgh 
the office of the State engineer to stop unjustifiable diversions of 
water from the stream. 

Seantor Corpon. By both private persons and the Federal Govern- 
ment ¢ 

Mr. Acnew. Yes, sir. 

Senator Corpon. Go ahead. 

Mr. McKinnon. If I may interrupt, the United States Department 
of Justice and the Navy are pleading in the Federal court suit that 
they shall have complete sovereignty over the water and they would 
not want to abide by the same stand: ards of law that they are insisting 
that Fallbrook abide | ry. 

Senator Corvon. That was implicit in my remark. Go ahead. 

Mr. Acnew. We went to the State engineer and asked specifically 
for relief and were unable to get it. The memorandum of under- 
standing which was drafted in San Diego provides in paragraph 8 
that “It is understood”—— 

Senator Corvon. Are you speaking of a memorandum as something 
that exists that has value or something that has no value and sub- 
stantially does not exist 

Mr. Agnew. I will call it proposed memorandum of understanding. 

It is understood the Department of the Navy will initiate a request of the 
Department of Justice that appropriate action be taken by the United States 
to protect the rights to the use of water as proposed in this memorandum of 
understanding whenever and wherever the same may be attacked. 

Paragraph 9 states: 

It is understood that the Secretary of the Navy and the Secretary of the 
Interior will request the Attorney General of the United States to advise them 
of the best means to safeguard and protect the use of water by the United States 
as herein proposed and against any encroachment thereof. 

It seems obvious in view of these two paragraphs that even at that 
time there was some doubt as to the rights of the Government, the extent 
of the Government’s rights in the water in the Santa Maragarita River. 

Senator Corpon. You are working now on and addressing yourself 
to the cold legal proposition involved, are you not ¢ 

Mr. Agnew. I am addressing myself, sir, to the bill which, in my 
opinion, is designed to a great extent to stop the pending litigation. 

Senator Corpon. The position of Shylock on his pound of flesh. 
You are entitled to so much and that is your eee ion. 

Mr. Agnew. We are entitled to so much water; ves, sir. 

Senator Corpon. The cold legal Renpertion. ] just want to know 
where you are standing, that is “all, because this bill is not necessarily 
confined nor is the Congress confined in its action to that narrow 
field of action. But the substance of your presentation here 1s, as I 
get it, that from your view and the view of vour superiors you either 
have all the rights that have been claimed for you or there is a doubt 
with respect to the claims made by Fallbrook and the other local 
interests, legally now. 

Mr. Anew. I would say it is a combination of both, siz 

Senator Carpon. All right. 

Mr. Poutson. In line with what was testified to yesterday, Senator 
Cordon, it certainly developed - idea that they think the Congress 
should not interfere with the Navy or the Justice Department in 
anything they wanted. 
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Senator Corpon. That is clear in the statement made here and, of 
course, every man is entitled to his opinion, and I suggest to any 
and all who desire to press those views that they earn the right in 
the election field where the rest of us had to go. 

Mr. Agnew. May I state that I do not feel, sir, that Congress does 
not have the right to interfere ? 

Senator Corpon. You do have, then, an opinion as to what Congress 
should do and you are entitled to have it. Understand me, I am not 
questioning that. You are entitled to come here and indicate what 
your views are, and I would not stop you if I could. But the point 
is that having expressed your views, T hope that you will not then 
insist on them. That is all. Because then you are getting off base. 

Mr. Acnew. After the draft memorandum was prepared considera- 
tion was given to it and these two paragraphs were given attention. 
It appeared that ultimately a suit would have to be instituted to 
determine just exactly what the Government’s rights are in the water 
of the river , particularly in view of the fact that shortly thereafter 
or at about this time a suit was started on the upper reac ‘hes of the 

Santa Margarita River known as the case of Barhey v. Oviatt. That 
suit was started in the local court of the State of California. 

We felt that any judgment entered in that proceeding or any 
determinations made by the court would have a bearing upon the 
rights of the United States, and therefore we considered it advisable 
to take the action which was later taken. 

The bill which would give to the Fallbrook public-utility district 
7,500 acre-feet of water in my opinion fails to take into consideration 
the rights of other people upstream from the present Marine Corps 
base. 

Senator Corpon. It does not take any water from them. 

Mr. Acnew. No, sir; but the rights are correlative with ours. 

Senator Corpon. How ? 

Mr. Agnew. They have a right to use. 

The people upstream, regardless of rights, riparian or otherwise, 
would have the right to use the water in ‘the stream to dev elop their 
own property. 

Senator Corpon. This does not prohibit any right or interfere in 
anywise with any right they have as to water they have not used 
which would be stored. 

Mr. Acnew. It would take 7,500 acre-feet of water out of the water- 
shed, sir. 

Senator Corpon. That is a question, that particular assertion: that 
particular assertion is denied. 

Mr. Acnew. That issue would be left to the court to decide. 

Senator Corpon. Or the Congress may make the decision. 

Mr. Acnew. I feel if the present proceeding i is permitted to con- 
tinue and the court given an opportunity to adjudicate the rights of 
the United States, the Fallbrook Public Utility District and the other 
defendants in the proceeding, that we will have a situation where we 
will know what we are entitled to, what Fallbrook is entitled to, 
what the others are entitled to. 

Senator Corpon. Let us assume we knew that. 

Mr. Acnew. That we know now? 

Senator Corpon. Yes. And let us assume that when we get to 
that point that there are six to ten thousand people in the Fallbrook 
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district who were short of the essential water necessary for their liveli- 
hood ; that, in order to make a good water supply for a facility for the 
Armed Forces not yet constructed to the point where it needs that 
water but in prospect, « capable of being constructed anywhere. Is it 
also your view that in that event the Congress should do anything? 

Mr. Acnew. No, sir. 

Senator Corpon. What would you think the Congress might do 
there / 

Mr. AcNew. I was going to continue and say that after those rights 
have been adjudicated, the Congress would then know the extent of the 
Government's rights and could deal with that water in such fashion 
as it saw fit. 

Senator Corvon. Then let us assume that at this moment the Con- 
gress does know. The Congress can know by assuming the truth of 
all the representations made on behalf of the Government in this 
matter. So far as I am concerned I am willing to act on this particular 
piece of legislation upon the assumption that those are the. facts. 
Would you ‘have any objection to that ? 

Mr. Acnew. I believe, sir, that it is so involved and there are so 
many other people that it would be better to have the court determine 
it. That it would be an equitable method of determining it. 

Senator Corvon. It would be a legal method. 

Mr. Agnew. And an equitable method. 

Senator Corpon. A legal method only. That is the straight code 
law you are working on. 

Mr. Agnew. That is all from me, Mr. Chairman. 

Senator Corpon. I would like to ask you one question. 

The Navy has its plans for the construction of a storage dam, does 
it not ¢ 

Mr. Acnew. I am not sure, sir. I understand that it has. I have 
never seen them and it is not in my field. 

Senator Corpon. Has it been, let us say, rumored in your presence? 

Mr. Acnew. I have heard it; yes, sir. 

Senator Corpon. I notice that you can be very vague. 

Mr. Agnew. I did not intend to be, sir. I have never seen the plans 
and do not know if they have been drawn 

Senator Corpon. All right. 

Senator Murray. Thank you, Mr. Agnew. 

ner Corvon. I would like to know from somebody representing 
the Navy whether any application was ever made to the State o 

California for authority to store floodwaters of Santa Margarita 
aoc. and if so, when? 

Mr. Acnew. Applications were made, sir, and I believe they are in 
the record of the hearing held before Mr. Engle’s subcommittee. 

Senator Corvon. When were they made? 

Mr. Agnew. The dates? 

Mr. Enate. They made applications I believe in 1948 and subse- 
quent to the applications made by the Fallbrook Public Utility Dis- 
tric. The date is June 30, 1948. 

Senator Corpon. This has to do with floodwaters. 

Mr. Enate. Yes. 

T have photostats here of those applications which I will be glad 
to make a part of the file for the information of the committee. 

Senator Corpnon. Let us file them, please. 
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Mr. Enewr. I am informed they are already in the file in the House 
proceedings. Those applications were made by the Navy. They are 
subsequent in time to the applications made by the Fallbrook people, 
applications which have been granted to the extent of 11,800 acre- 
feet and they were made for floodwaters which are the only kind of 
waters you can make application for through the State Department 
of Water Resources. 

Senator Corpon. The balance is controlled under the general ripar- 
ian law and the Case law of California. 

Mr. Enetr. Riparian rights are controlled under the general ripar- 
ian law and the Case law of California. 

Senator Corpon, Differentiation is made between the ordinary flow 
of the stream and the floodwaters and the floodwaters come under 
the consumptive rule of the western coast States; is that right? 

Mr. Encir. That is correct, subject to the modification made by 
the Constitution of California in 1928 which I would lke to have 
made a part of the record. 

It is our constitutional amendment, it is a modification of the com- 
mon law, the riparian common law. It requires reasonable use by 
reasonable means of diversion for riparian purposes and beyond that 
the water is subject to appropriative use. 

I think, Senator, you have the section of the Constitution before you 
and I would like to ask unanimous consent to have it made part of the 
record because it is definitive of the straddle California has made 
between the riparian law as we knew it from the common law of Eng- 
land, and the appropriate system that we adopted more or less from 
the Spaniards. 

Senator Murray. Very well. 

(The section referred to follows :) 

Sec. 3. It is hereby declared that because of the conditions prevailing in this 
State the general welfare requires that the water resources of the State be put 
to beneficial use to the fullest extent of which they are capable, and that the 
waste or unreasonable use or unreasonable method of use of water be prevented, 
and that the conservation of such waters is to be exercised with a view to the 
reasonable and beneficial use thereof in the interest of the people and for the 
public welfare. The right to water or to the use or flow of water in or from 
any natural stream or water course in this State is and shall be limited to such 
water as shall be reasonably required for the beneficial use to be served, and 
such right does not and shall not extend to the waste or unreasonable use or un- 
reasonable method of use or unreasonable method of diversion of water. 

Riparian rights in a stream of water course attach to, but to no more than so 
much of the flow thereof as may be required or used consistently with this 
section, for the purposes for which such lands are, or may be made, adaptable 
in view of such reasonable and beneficial uses: Provided, however, That nothing 
herein contained shall be construed as depriving any riparian owner of the 
reasonable use of water of the stream to which his land is riparian under rea- 
sonable methods of diversion and use, or of depriving any appropriator of water 
to which he is lawfully entitled. This section shall be self-executing, and the 
legislature may also enact laws in the furtherance of the policy in this section 
contained, 

Mr. Yorry. Mr. Chairman, a moment ago the Senator from Oregon 
asked a question about plans for this dam. I would like to say that 
the plans for this dam were originally made up by the Corps of 
Engineers. I have before me the report of the Corps of Engineers 
which said plans for four reservoirs were considered for the De Luz 
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site. A water-conservation reservoir that would produce an annual 
estimated safe yield of 12,500 acre-feet to satisfy the needs of the 
Department of the N: avy; a water-conservation reservoir that would 
produce an estimated annual safe yield of 20,000 acre-feet to satisfy 
the requirements of the Department of the Navy and the Fallbrook 
Public Utility District. So originally the 20,000 acre-feet capacity 
was decided upon and the dam was designed to take care of the needs 
of both of these groups, and they were both to share the cost. 

[t is obvious from this report ‘that if only the requirements of the 
Navy were considered in the design, the Corps of Engineers would 
have decided on a smaller dam, less costly to the United States. They 
show here furthermore in their report that the gentlemen talking from 
the Navy Department are talking as if they would get the water free 
if the dam were built. They have an alternative source that has not 
been mentioned yet, the Metropolitan Water District of Southern 

California which would furnish them with water and they say that 
Seekt ona $1,000,000 a year. 

The Metropolit: mM W ater District would furnish them with water 
as, 1f, and when they need it at about a cost of $40 an acre-foot. 

The feasibility of this dam in this report of the Corps of Engineers, 
the feasibility for the Government to go ahead, is based upon $65 an 
acre-foot as the value of this water to the Navy for domestic purposes. 
There is no gift here to the Fallbrook Public Utilities District. Both 
sides were going to pay their fair share and the added capacity made 
necessary to conserve the water for the Fallbrook district was going 
to be paid by Fallbrook. Now the Navy is trying to saddle the whole 
cost on the taxpayers instead of « ‘ollecting a fair share from the people 
in the area and giving a fair share of the water. Those are the facts. 

Senator Corvon. I would like to have the report of the Corps of 
Engineers covering the matter of cost and benefit ratios including the 
background data made a part of this record. 

Senator Murray. The engineers’ report will be printed in the record 
at this point. 

(The material referred to follows:) 


COMPARISON OF BENEFITS AND Costs 


103. Justification of improvements considered.—The De Luz multiple-purpose 
reservoir considered under the recommended plan would be amply justified be- 


cause the average annual tangible benefits would exceed the average annual 


charges by a substantial margin. Also, the intangible benefits from the im- 
provement would add considerable weight to the justification. \lthoug h the 


reservoirs considered under the other plans of improvement for the De Luz site 
would have benefit-cost ratios greater than unity, the ratio of the ceieentad 
average annual benefits to the estimated average annual charges for each im- 
provement would be less than for the recommended improvement. Further- 
more, for the De Luz site, such increments of average annual cost as would be 
required to provide incremental increases in reservoir capacity over and above 
the capacity required to provide an average annual safe yield of 20,000 acre- 
feet would be greater than the resulting increments of average annual benefits. . 
The average annual benefits from the operation of a reservoir at the Fallbrook 
site would be considerably less than the average annual charges. The intangible 
benefits from the multiple-purpose reservoirs considered in the separate plans 
would be almost identical. The intangible benefits from improvements con- 
sidered under other plans would be appreciably less than those resulting from 
operation of any of the multiple-purpose reservoirs. 











120 SANTA MARGARITA RIVER PROJECT, CALIFORNIA 


ExTRACT FrRoM SEcTION 104, SUMMARY OF ECONOMICS 


Summary of economics of reservoirs considered, Santa Margarita River Basin, 








Calif. 
| Averag 
} - asl erage | an- 
Plan | Total first | — annaal | Benefit- _— 
7 | cost | charges | tangible | costratio| ; oon. 
| charges | benefits | benefit 
aa i Anacndhcinetndptincced litte thdneaddisceceicialncdintenicieinanindinicdlinteahiesindecaennemmuatianill crieinehpatinieab ain pempseemematnely etitjemtageemcm tena 
Recommended plan: De Luz multiple-purpose | | 
reservoir, 20,000 acre-feet annual yield). -......| $17, 380, 000 | $742, 000 | $961, 000 1.30 Large. 


Senator Corvon. Am I to understand that the dam proposed to be 
built contemplated serving both local interests and the Navy ¢ 

Mr. Yorry. That is right, and that is shown by paragraph 84 of 
the report of the Corps of Engineers by A. T. W. Moore, colonel, 
Corps of Engineers, district engineer. 

Senator Corpon. What is the ratio of benefit to cost in that report, 
please ? 

Mr. Yorry. It would take a few moments to find that, but based 
upon $65 an acre-foot value of water to the Department of the Navy 
for domestic purposes and $34 for irrigation purposes and in the 
range of about $30 for the Fallbrook Public Utility District they re- 
ported that the dam was feasible. They could actually buy water 
cheaper. 

However, I am in favor of getting the dam built and conserving 
the water for the benefit of everybody but it is not true that that 
would mean they are getting the water cheaper. I had this copied 
from the Corps of Engineers’ report which they sent over to me. 
This was the table in paragraph 101 showing the estimated water 
benefits and here are the figures I was reciting; for domestic use, De- 
partment of the Navy, they based it on $65 per acre-foot and I have 
been informed the metropolitan water district would furnish water 
to them at $30 an acre-foot. Irrigation based to the Department of 
the Navy on $30 an acre-foot. Water to the Fallbrook Public Utility 
district was valued for irrigation purposes at $34.31 an acre-foot. 

On that basis they determined this project was feasible. 

Senator Corpon. What we need to ‘ is to get into this thing and 
determine at least the basic proposition of the cost to the Govern- 
ment of the enactment of legislation such as is proposed. We need 
more information than I suspect the record discloses. Here is a 
computation by the Corps of Engineers where they compute the 
benefit of this dam structure to the Navy so far as military and domes- 
tic use is concerned at $65 per acre-foot for water. 

The testimony here is they can buy the same water in the same area 
for $30 an acre-foot. It becomes very important as to the reasoning 
by which the Corps of Engineers could determine they could set up 
$30 an acre-foot-water as being worth $65. 

Evidently, if they do not set it up at that price, the structure is 
not feasible. What kind of chicanery are we running into? 

Mr. Yorry. In that same paragraph 112 the Corps of Engineers 
report that all parties were in general agreement on this project of 
the 20,000 acre-feet and the division of the water and that all Federal 
agencies were in agreement on it. 
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Senator Corpon. That may be an assumption. That still does 
not justify the $65 figure if the value of water, the sale price of water, 
in the area is $30. 

Mr. Poutson. Senator, the Navy has been repeatedly stating that 
the people in the Fallbrook area have been trying to get something 
for nothing; that the Navy is making a gift to them. Lf you will look 
at the practical aspect of that charge and see what has h: appened to 
date you will find that the Navy is attempting to grab something in 
a legal way because here is what they have done. 

The dam has been authorized. They have appeared and asked 
for an appropriation to build the dam, then they have ordered a suit 
started against all of the people in that area which positively means 
that no one can get finances in any way, shape, or form to build a dam 
above the Navy’ s site to get the water which rightfully belongs to 
them. 

In other words, by the procedure they have set up, they are pro- 
hibiting the Fallbrook people or the people of that area from utilizing 
the water which they have a prior right to than the Navy. That 
prior right exists because they filed on the floodwaters prior to the 
time that the Navy filed. Of course you know whenever you file a 
suit such as they have you have clouded the titles and the people of 
that area can’t get financing in any way, shape or form to finance the 
dam, so the Navy can keep them blocked by that legal procedure. 
They are trying to get their dam regardless of law. It is like the fel- 
low who says, * You can’t arrest me, but here Iam in jail.” 

Mr. Yorry. That copy of the report which you have in your hand 
is one | had typed off in my office after I had borrowed the report from 
the Corps of E ngineers. 

Senator Corpon. I ask, Mr. Chairman, that the Report on Survey 
of Flood Control of Santa Margarita River and Tributaries of Cali- 
fornia, made by the Corps of Engineers and which report is dated 
March 15, 1949, be included in our file but not necessarily made part 
of the record. 

Senator Murray. It will be received as offered. 

Mr. Yorry. Here are the appendixes which accompany the report. 

Senator Corpon. I ask that the appendixes accompany the report. 

Senator Murray. Very well. It will be filed. 

(The complete report with appendixes was received from the Corps 
of Engineers and placed in the committee files.) 

Senator Murray. Who is the next witness? 

Senator Corpon. Senator Knowland, who have you to present your 
side of this case any further than it has been presented ? 

Senator KNOwLaND. Congressman Engle is here who is chairman 
of the subcommittee and Congressman McKinnon. I think they might 
like to make a brief statement here in clear ing up any points that you 
might have. Congressman Poulson is here as I pointed out, I think, 
yesterday, and Congressman Yorty but I do not know that all of them 
would care to be heard or take the time of the committee to speak 
because we recognize that you are under a time limitation here and 
the session is coming to a close. But such of them as would care to 
make a statement I am sure the committee would be glad to hear them. 

Senator Murray. Mr. Engle, identify yourself for the reporter. 
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STATEMENT OF HON. CLAIR ENGLE, REPRESENTATIVE IN CON- 
GRESS FROM THE SECOND CONGRESSIONAL DISTRICT OF THE 
STATE OF CALIFORNIA 


Mr. Eneur. My name is Clair Engle. I am Congressman from the 
Second District of California and I am chairman of the House Sub- 
committee on Irrigation and Reclamation. 

My statement will be very brief because this matter has been covered 
in some detail already. 

Senator Cordon, if you are going to be here a minute I wanted to 
discuss very briefly the question that you raised yesterday. You asked 
for an answer about some language in section 4. 

Senator Corpon. Yes. 

Mr. Ener. I will tell you what was meant by that. 

Senator Corpon. That determines specific authority. 

Mr. Enexe. I refer to the words “specific authorization” on lines 12 
and 15 of page 8. What is meant by that is a specific authorization 
from the State agency, a specific authorization in other words, under 
State law or under the action of a competent administrative body of 
the State. It was not intended to refer to a specific authorization by 
Congress. What was sought to be accomplished here was to make per- 
fectly sure that the Federal Government in the acquisition of water 
rights moved in accordance with State law and subject to State admin- 
istrative procedures in the vesting of water rights. 

Now the language because of the very general use of the word 
“authorization” as a Federal authorization may be somewhat confus- 
ing but the purport and intention of it was as I have just outlined to 
vou. I may say with reference to section 4 that in our committee 
1 felt that section 4, although I am in accord with the general purpose 
and intent of it, should have been left for separate legislation because 
at that point the bill becomes general in its application rather than 
specific whereas in all other partic ulars it is a bill dealing specifically 
with a specific situation on the Santa Margarita River. In accordance 
with that view, I introduced a separate bill embodying the terms of 
section 4. It is now pending before the Rules Committee of the House. 
We did not act upon it because this bill with section 4 in it was 
approved by the House. 

This language contains, in effect, the provisions of section 8 of the 
reclamation law of 1902 with the one addition to which you have called 
attention, namely, that reference to specific authorization which has 
for its purpose requiring a specific authorization under State law or 
under an administrative } agency of the State. 

Senator KNowLAnb. On. page 8 of the letter from former Congress- 
man Swing which I put into the record this morning and I think the 
Senator had an opportunity to see but perhaps did not have the oppor- 
tunity to read paragraph 6, Mr. Swing says, » “Sixth objection to S. 
2809" which is the same as the House bill 5368 

The opposition to section 4 of the bill and the danger therefrom announced in 
the letter has not been found to be as alarming by the Reclamation Bureau which 
has operated under State law ever since the passage of the original Reclamation 
Act. This section 4 might, if the Senate sees fit, be amended to provide that this 
specific project and the water rights claimed thereunder shall be in accordance 
with State laws. This is accepting the Government attorneys’ own word for 
what they are willing to have the Government do in this particular instance as 
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set forth by the Department of Justice’s own attorneys in their formal stipulation 
entered into with the attorney general of the State of California and filed as part 
of the record in the pending suit in the United States district court in San Diego 
and approved by Judge Yankwich April 28, 1952, paragraph IV of which is as 
follows : 

“That the rights of the United States of America to the use of water herein are 
to be measured in accordance with the laws of the State of California.” 

The Department of Justice certainly could not complain if section 4 of this bill 
was reworded to specify that the water rights involved in the project authorized 
by this bill shall be governed by the laws of the State of California. 

I thought the Senator should have that. 

Mr. Enate. I have been provided some figures which have been 
checked by Mr. Nelson, the consulting engineer for the Senate com- 
mittee, as to their source and authenticity from the United States 
Geological Survey, which show that during the 26-year period from 
1925 to 1950, inclusive, an annual average runoff of 24,000 acre-feet 
flowed into the Rancho Santa Margarita in the channel of the Santa 
Margarita River. In the same period an annual outflow into the 
ocean took place in the amount of 28,800 acre-feet. This is to say 
tributary drainage area between the upper limit of Camp Pendleton 
and the ocean supplied runoff sufficient to take care of the ¢ onsumptive 
uses in the camp plus 4,800 acre-feet annually. Base flows, riparian 
in character, amounted to about 5,400 acre-feet annually into the 
camp area in the river, and therefore 23,400 acre-feet are floodwaters 
which in a great many years do not exist. 

This brings me to the point that I want to emphasize, because as 
I said yesterday, there has been some confusion about it: This legisla- 
tion involves floodwaters, not riparian waters. 

The discussions which have occurred with reference to the suit now 
pending in the Federal court have not been in point for the reason 
that the suit involves riparian rights. All the Santa Margarita ranch 
has is riparian rights acquired under the California law. When the 
military acquired the Santa Margarita ranch which became Camp 
Pendleton it succeeded to those riparian rights and whatever rights 
those are they are the limit of Camp Pendleton’s water rights on the 
river. 

Nobody disputes those rights and nobody wants to interfere with 
the full utilization of those rights and nobody is undertaking to inter 
fere by this legislation or otherwise with the court’s determination of 
what those riparian rights may be. 

If we are able, however, to get sufficient water for both Camp 
Pendleton and the people upstream we take the pressure off the law- 
suit, because when there is sufficient water for everyone the question 
of priorities then does not become so pressing and so important. It 
is only in a case of short water where the question of priorities and 
correlative rights and filings and all of those things get into conflict 
because on a short-water stream they start to overl: ap. 

Now the case simply boils down to this, Mr. Chairman, that the 
Fallbrook Utility District has the water; the Military Establishment 
has an authorization to build a dam, but no water. All the water 
the Camp Pendleton has is riparian water, which, under the laws of 
the State of California, cannot be stored and which would not be 
sufficient anyway, according to the figures which have been given 
here. 
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Since this situation involves a case in which one side has the water 
and the other side has the financial capacity to go forward and 
build a dam rapidly, there was an effort made to put the two together, 
and that culmineted in a memorandum of agreement by which that 
was to be done. 

After everyone had agreed to it locally, somehow or another, it 
got back here into Washington, and through objection in some official 
source, Which we understand to be in the Attorney General’s office, 
the agreement was never carried out, and instead this mammoth 
lawsuit was filed which put into issue the water rights on the Santa 
Margarita River. 

And I was informed by the Marine Corps itself that it might 
involve eventually as much as 14,000 defendants because the rights 
are correlative rights and they insisted on suing everybody including 
the churches, the cemetery associations, and the fraternal organiza- 
tions. That has stirred up a great deal of controversy. We went out 
with a subcommittee last fall on the ground for the purpose of hearing 
what the story was from the local people and for the purpose of trying 
to find an equitable solution to the problem. 

I wish to associate myself with everything that was said very em- 
phatically and forcefully by Senator Knowland yesterday when he 
said this is a constructive and an equitable solution of the matter. 
It gets the job done, it takes care of Camp Pendleton, it will supply 
them with all the water that they need, and, at the same time, it takes 
care of the people upstream. 

It is a little hard for me to understand why this legislation should 
have had the intense opposition that it has from the Navy and from 
the Marine Corps and from the Attorney General’s office when, as a 
matter of fact, it is the simplest and the most sensible thing that can 
be done. 

Fallbrook has the filings on the water amounting to 11.800 acre-feet 
and it is prior in filing on two applications for 10,000 more each. 
They are perfectly willing to put their water into the pot and to divide 
it up. Otherwise, they would have to go upstream and build their 
own dam in which event the Navy would find itself wholly without 
water and completely without the legal ability to store water because 
they own no floodwaters whatever, and so, all we have said is, build 
the dam as originally contemplated; make it big enough to take care 
of everybody and we will split the water up on the basis which will 
satisfactorily take care of the needs of Camp Pendleton and at the 
same time take care of the people in the Fallbrook area where they 
desperately need this water and where, if it is not provided, their 
orchards are going to go out of existence. 

I ask the committee to bear in mind that a miltiary installation is 
an outfit that starts up and grows at a great. pace and then perhaps 
subsides. Thus Camp Pendleton was acquired back in the early 1940's. 
It ran for about 5 years. After 1946 it was closed down. Now what 
happens when you take all the water from there. You kill all the 
orchards, put people out of business, chase them away from their 
homes in effect by taking away their water, run a military establish- 
ment and then after 5 or 10 years, however long this emergency may 
last or this water may be required, close up the camp and by that 
time you have destroyed your local community. 
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We do not want to see that happen and it should not happen to 
these people in the Fallbrook area. We have tried to construct a piece 
of legislation which is constructive in approach and which is equitable 
in its character. We think we have done that. We cannot under- 
stand all of the heat and the adamant position which has resulted 
from this particular bill which, in our opinion, is a fair piece of 
legislation for the Federal Government and a fair piece of legisla- 
tion for the local people. 

Senator Murray. Is there any other statement to be made by anyone 
for the record ¢ 

Mr. McKinnon. May I simply say that we have representatives 
here from the Fallbrook Public Utility District who are probably 
a long way from home, who have come a long distance to be present 
at this hearing and since it is the right, I think, of people to address 
their Congress, I would appreciate it if you will allow them a few 
minutes to make their statements and I would again urge the com- 
mittee’s consideration of the statement that Mr. Engle m: ide. I think 
it is a splendid statement. I think that it has brought out facts and, 
as Mr. Engle points out, this bill simply seeks to take a positive note, 
creating water for people instead of a legal note of merely trying to 
divide up something you do not have at the present time for anybody 
to use. The lawsuit is not going to create the availability of more 
water immediately and now is the time we need water for everybody, 
not 5 or 10 years from now that this lawsuit is apt to drag over in a 
period of time. If you could hear Mr. Yackey who is general manager 
of Fallbrook Public Utility District, Mr. Westfall who is the presi- 
dent of the utility district, and Supervi isor Dean Howell of the county 
of San Diego, we would be most appreciative. 

Senator Murray. Very well. 

Mr. Yorry. Before that could I interject a thought into this hear- 
ing? I have a resolution in the House so I will have to leave. 

I would like to call the chairman’s attention to the fact that in the 
case of Nebraska v. Wyoming, the Federal Government in interven- 
ing contended that they own all the unappropriated water in the non- 
navigable streams of the United States. They are making that same 
assertion in United States v. Alpine Land and Reservoir Company, 
claiming that in retaining the public lands in the West which affects 
the distinguished chairman’s State very much, too, they also retained 
the rights to the unappropriated water in the nonnavigable streams. 

So in view of the fact that they are asserting this theory every 
place they get the opportunity that is in fact in effect an assertion 
that they are not bound by State laws as to unappropriated water that 
they own and they can appropriate the water only with their consent. 

I think that should be borne in mind in considering the w ay they 
are proceeding in this partic ular case because it may be the distin- 
guished Senator’s own State next anes they start claiming the water 
that he is assuming and we are all assuming the people along the 
stream own. Now, in that connection I would just like to read a state- 
ment by Mr. Veeder, of the Department of Justice, which he made 
before the Senate Judiciary Committee when testifying on S. 18, the 
bill now passed by the Senate, some of which is ine luded i in the appro- 
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priation bill by the Senator from Nevada, Mr. McCarran. In speaking 
of this suit, Mr. Veeder said: 

The next point that I have here involves the question of national defense 
which we have facing us today down at Camp Pendleton in particular and on the 
Colorado River in a general way in regard to shale oil rights. We are in litigation 
right now in San Diego, Calif., where we are going down on May 9 to start to 
litigate the question of whether the State laws for administration of water 
rights in the State of California supersede the constitutional law of the Govern- 
ment in regard to exclusive jurisdiction. 

And then he ‘goes on with some more explanation and in a moment 
or two he gets back to this point and in speaking of the United States 
he says: 

From the standpoint of the Constitution I simply say that the United States 
is a Nation of delegated powers and it cannot function as a municipality func- 
tions. A municipality can have two characteristics. It can function in a pro- 
prietary capacity or it can function as a sovereignty. The United States can 
function in only one way. It can function only as a sovereign. It does not matter 
whether it is buying water rights in the Provo River or sending me to Korea or 
sending Eisenhower to Europe. It is functioning in the same capacity. It 
cannot function otherwise. 

That is the attorney, Mr. Chairman, who is handling this suit and 
who, in discussing it, savs they are in there as a sovereign not as a 
proprietor and who also contends that he is trying out the question of 
whether our State water law can supersede the constitutional powers of 
the United States. So I submit there is much more involved in the 
fight against this legislation than appears just on the surface and on 
the ] rinted word. 

I thank the distinguished chairman for his extreme patience in let- 
ting the Members of the House come over here and participate as we 
have. 

Senator Murray. I think it is important to have your position 
clearly stated in the record. It will help the committee, I am sure, in 
acting in the matter. These other witnesses you have here, will they 
appear now ¢ 

Mr. McKinnon. Yes. 


Senator Murray. State your full name and position, 


STATEMENT OF GEORGE F. YACKEY, CHIEF ENGINEER AND GEN- 
ERAL MANAGER, FALLBROOK PUBLIC UTILITY DISTRICT 


Mr. Yackey. I am George F. Yackey, chief engineer and general 
manager for the public utility district, which position I have held since 
1946. I believe I am thoroughly conversant with all the points that 
we discussed this morning. There has been a world of material 
brought out that does not apply to the situation and it is untrue, most 
of it. Our little district—I was asked about it yesterday—was organ- 
ized in 1922. 

In 1925, to give you an idea of how the former owners of Camp 
Pendleton felt toward our district, our district got a permit from the 
State to build a dam on the Santa Margarita River and the O’Neils 
who owned the Santa Margarita Rancho at that time cooperated and 
aided in every way they could the Fallbrook Public Utility District in 
putting in that dam. ‘The district would have gone ahead except at 
that time their finances were not strong enough to do it and the State 
urged them to move to the other river and get their water although 
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they realized the Santa Margarita River was the water on which they 
would depend for their future. 

In 1946, upon advice of the State engineer’s office, we made filings 
on the river. At the time we made those filings we went over and 
told the Navy Department and the Marines about it because we 
thought that the friendly relationship we had always had should be 
carried on. As a result of that conference with them they subse- 
quently made their filings, their filings being subsequent to ours. We 
started then with our negotiations with the Government agencies to 
try to either borrow money to build our own dam or to build a mutual 
dam for our common use. We got the Bureau of Reclamation and the 
Corps of Engineers active ; both made c omplete studies. We had con- 
ferences from 1946 to 1950 with the Corps of Engineers, Bureau of 
Reclamation, Marine Corps, and the Navy, and the State of California 
and ourselves, 

In 1948 our permit for water, the first permit we asked for, was 
21, second-feet, and that permit was granted by the State of Cali- 
fornia. The State of California granted that permit only after we 
advertised the application as we were required by law, after every 
person opposing our application had been heard, including the Navy 
that had a strong representation in Los Angeles hear it, and the 
State of California over the opposition of the Navy at that time, 
granted our permit to take 1,800 acre-feet of water a year out of the 
river. 

Subsequent to that we asked for action on another application for 
10,000 acre-feet that we had; we had three applications for 10,000 
acre-feet on file that were prior to the Government’s application. We 
asked for action on one of those 10,000 acre-feet applications. We 
advertised again and told everyone around about it, the State division 
of water resources notified everyone, and at that time the Navy did 
not oppose our application and no one else in the area opposed it 
and we were granted the application without question from the State 
of California. 

Our development has been right straight through according to the 
laws of California and we have done everything we could to be honest, 
sincere, and open about it. When this suit was filed and we realized 
what we were going to get into here in our local problems and we 
found that we could not get cooperation through the Government 
agencies in Washington our Congressman at that time, Congressman 
McKinnon, went all out to help us. He finally was instrumental in 
having the representatives of the various Government agencies, the 
Marine Corps, the Justice Department, Bureau of Reclamation, De- 
partment of Interior—had them all go to California to write up this 
memorandum of understanding which we, in good faith, acted on, 
and subscribed to the request of the Navy officer who was chairman 
at that time. We ratified the agreement immediately and did all we 
could. The suit that was filed after that has hurt our district, it has 
tied us up terribly. We had waited from 1946 to 1949 when this 
memorandum was made up with our own plans for development hop- 
ing that we would be able to more economically develop the river for 
both our interests. Our trees are growing, our houses are being built, 
our town has got to the point wine re it seriously needs that water 
We do not like this suit. The Navy talks about “Let’s settle it 
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some years ago between the former owners of Camp Pendleton and 
the largest riparian upstream owners, the Vails. That lawsuit lasted 
16 years. It cost those two people who could probably better afford it 
than we could, about a million dollars. 

One day when the two got together before a hearing, they notified 
each other that they were both broke and the report jokin ly says the 
lawyers and engineers present said, “Well, if you are Teen why 
didn’t you tell us?” So they got up a stipulated agreement between 
the two of them and that stopped the lawsuit and that is the only 
thing that did stop it. 

Now Fallbrook cannot go 16 years; it cannot go 16 months. Right 
now the reason we are here is that our district cannot afford to have 
a suit. The reason we are here is because something must be done or 
we are going to lose our water rights. We have to build a dam; we 
have to start that work. We have put it off a year now. We have 
to start our own dam if we do not go in on the Government dam or we 
are going to lose it. We are going to lose our water permits. The 
easiest way for the Government to sabotage us is to stall. Every day 
that this suit hangs over our heads, the worse position we get into. We 
are losing our rights, we are losing our damsite that we have up for 
condemnation, and our people are losing their money. 

These people are not new people. They have been there for years— 
some of them nearly a century. The pitiful part about it is as Con- 
gressman Yorty brought out this morning, there is a solution for the 
Government. The Government can get all the Colorado water it wants 
or needs for Camp Pendleton. That was provided in the first and 
is provided in the second Colorado aqueducts. There is an outlet 
provided for them in the first. They can get it because they have a 
preferential right and a preferential price condition in their con- 
tract that enables them to get that water as cheaply as anybody else 
and in whatever quantity the Government needs. We would not be 
half so worried about this if we could get Colorado water in that 
measure but we can’t. The amount of Colorado water we can get 
is limited to an entitlement based on the proportion of our assessed 
valuation to the other agencies in San Diego County. The Govern- 
ment can get Colorado water in any quantity it needs. You heard 
yesterday where the Bureau of Reclamation figured that Fallbrook 
could pay one-hundred-twenty-some-odd dollars per acre-foot for 
water from the De Luz Dam and we are willing to pay that to get it. 
On the other hand, if we could get the water from the Colorado we 
could get it in our own name for $12 an acre-foot or we could get it 
in the Government’s name for $30 an acre-foot but we cannot get it, 
but the Government can. The people of California, the people of our 
area are not asking any great favors, we are willing to pay our way 
100 percent. 

Our district should be commended. We have gone to our Congress- 
men and Senators, and we have gone to them because we have nobody 


else to goto. We can settle these things on engineering facts and legal - 


facts, but I believe all people want to know is the truth and the moral 
facts of the issue, the way they are. 
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STATEMENT OF DEAN HOWELL, COUNTY SUPERVISOR, SAN DIEGO 
COUNTY, SAN DIEGO, CALIF. 







Mr. Hower. Mr. Chairman, I should just like to say this with re- 
spect to this whole matter. I am not here prepared to say any more 
than has been said. There has been so much said on both sides I 
think the whole subject is well covered but we, as a board of super- 
visors, realizing the dire straits that the people of Fallbrook were 
placed in when they were sued by the Justice Department, felt that 
we as a board should do everything that we could in behalf of the 
people of our county, particularly in that area. 

I have lived in that area 20 miles from there for the last 42 years. 
I am very conversant with water problems. I understand very defi- 
nitely that if people are denied the use of water in that country, you 
have no value and you have no income. This area has been building 
up very rapidly and they do need the water. I think the program 
as outlined in this bill—which I shall call the Fallbrook — fair 
as was said just a few minutes ago, extremely fair, to the Navy, the 
Marine Corps, and to the people ‘of Fallbrook. I have been told by 
the State water resources board that there is slightly over 20,000 acre- 
feet annually on that river and if 20,000 acre- “feet t annually on that 
river can be stored and divided as this bill proposes to do, I think 
it will do a magnificent job for these people because they can use their 
riparian water as they wish plus this added water which is now 
wasted. This last year there was—I do not know how much, but a 
tremendous stream ran down that river for months and was wasted 
forever, and that is the only major stream in San Diego County that 
does not have a reservoir and a dam on it. 
Thank you. 






















STATEMENT OF VICTOR WESTFALL, CHAIRMAN, FALLBROOK 
PUBLIC UTILITY DISTRICT 






Mr. Wesrratu. Mr. Chairman and gentlemen, perhaps I see this 
in a little different light. I have lived in Fallbrook since 1889. I 
have seen it grow from a very small community to what we feel is a 
very prosperous little setting at this time. 

We were all very happy “when this agreement with the Navy and 
other departments was granted. We were very happy. Then when 
it apparently was to be thrown out there was a feeling that came over 
this district of Fallbrook that was almost unbelievable. ‘The people 
were just simply stunned and it has affected business, it has affected 
land values, it is hard to get loans on land in Fallbrook. I would 
like to say that from a humanitarian standpoint, it has just almost 
ruined our little community. We are here only to ask that this agree- 
ment be reinstated as it was originally. Ido not think that I can add 
any more. I heartily agree with Representative Engle’s summing up 
of the question. 

Thank you. 

Senator Murray. Is the testimony now concluded ? 

I want to say that in my opinion the committee has a very full and 
complete record here showing the position of the various parties in- 
terested in this problem. California cert tainly produces some very 
interesting and complicated cases from time to time. 
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I recall a case entitled “Anow/es v. Inches” that I remember very 
well because I used it in California once in litigation that went on 
for so many years that everybody was dying off. 

Then there was the celebrated case of Jaryndlice v. Jaryndice and 
Peter Peoples against Plainstains, a case that lasted for so many years 
that the principals died before the case was finally concluded. 

I hope the Fallbrook matter can be settled fairly and honestly be- 
tween the different parties involved. Now, I have been informed that 
the Navy desires to present some further testimony. 


STATEMENT OF E. B. ROBERTSON, LIEUTENANT COLONEL, UNITED 
STATES MARINE CORPS 


Colonel Rosertrson. First it has been suggested that the Govern- 
ment has another source of water. We have investigated that pur- 
ported source of water and we have been informed that the price to 
the Government will be $40 per acre-foot and that there can be no 
assured supply of water to the Government. 

We have examined the existing contracts the Government has 
with the metropolitan water district for other posts and find that those 
contracts are for water which is currently in excess to the metropolitan 
water district and that it can be only delivered in their off-peak hours. 
Since it can be delivered only at their off-peak hours, we must take that 
water and provide storage for it to hit our peak hours. That raises 
the cost of water. 

We further find that an analysis of their situation indicates that 
their expansion will be such that in approximately 17 years they will 
have no current excess of water and this alternate source which is 
offered to us will be dried up. 

We feel that we cannot go into a big investment such as we have at 
Camp Pendleton and develop it further to our needs in California 
on a nonassured supply of water. 

We have investigated the first and second barrel of the San Diego 
aqueduct. We know there is a physical tap in the first barrel of the 
aqueduct which is stated to be for Camp Pendleton. We find how- 
ever that the entire capacity of that aqueduct is spoken for by the San 
Diego Water Authority, if that is their correct name, that Camp 
Pendleton lies without their boundaries, that they under the terms 
of their charter and contracts cannot deliver water to us, but that 
we would have to get it from their supplier, the metropolitan water 
district. 

We have learned that a second barrel has been authorized and has 
been contracted for to take more water to San Diego. It is said we 
can get water from there. We find that there is an anomalous situa- 
tion here wherein the San Diego folks have come to the Armed Services 
Committees and have convinced them that they need the entire output 
of both of these barrels. 

We further find in the San Diego papers of a week or two ago that 
the mayor of the city and the head of their water distribution depart- 
ment, whatever his name may be, have declared that they have ceased 
taking water from even the first barrel and that the first barrel is 
running approximately 10 percent of its capacity. 
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Fallbrook is a member of that authority and can draw on that barrel. 
I do not know their terms. I do know that the terms will not permit us 
to draw on that barrel. The city of San Diego, with the mayor as 
their spokesman, in their public papers a week or two ago said that 
the reason they were not taking the water was that it cost too much. 

Our position is that we feel that we own a supply of water and we 
cannot see the equity in giving that water away and buying another 
cource of water when the other ] party who wants water could buy from 
that source if they chose to pay the price. 

Historically Fallbrook has not taken from the Santa Margarita 
River the amounts of water which they say are drying up or will dry 
up their community. In other words, Fallbrook has been running 
insofar as the Santa Margarita is concerned at a low level of water 
intake. This additional water they are after, we feel, is not to protect 
the existence of the town but to expand the irrigation district, to add 
more acres, build more houses, more real estate commissions, more 
profit, and I think it is fine to see a community grow ; but we also feel 
the United States taxpayer Nation-wide should not contribute the 
water supply of Camp Pendleton for the expansion of the city of 
Fallbrook over all other cities. 

Then we come to a very moot legal question in our mind. There has 
been much made of the question of riparian versus floodwaters. I 
think most of the arguments are very sound, but we have an unusual 
situation on this stream. I am an engineer. I have talked to many 
attorneys on this. 

The question arises—and I don’t know the answer—of what are 
floodwaters in an intermittent stream, a stream that flows nothing 
some of the time, something some of the time, and a lot some of the 
time. It appears that probably the answer is that all of the stream 
flow is flood or none of it is flood, and we think that will have to be 
referred to a Solomon for decision. 

Now I would like to present a few points in connection with the bill 
itself, its text. It seeks, in the neighborhood of page 2, to give Fall- 
brook 7,500 acre-feet of water from this stream. It declares in section 
t that State law must be abided by by the Federal officers involved. 

We believe that the State law—and we are in court to find out— 
would find that Fallbrook’s rights were such that no Federal officer 
in obedience to section 4 could deliver them 7,500 acre-feet. 

In other words, a conflict is in the bill. 

It has been stated many times, both by the proponents and by the 
opponents of the bill that one of the purposes of the bill is to render 
this lawsuit moot. The very terms of the bill, as was touched on by 
Mr. Agnew, due to its incorporation of the reported memorandum of 
understanding in paragraphs 8 and 9 of that memorandum, does in 
fact require that this suit be carried on, and carried on at Government 
expense, and carried on against all of the same defendants, with the 
one exception that in effect the Fallbrook Public U tility District 
would join the Government as a plaintiff against all other defendants. 

Now we say that is necessary because first the memorandum says 
that the Government will do that wherever and whenever the terms 
of this agreement are attacked. The institution of at least one suit 
upstream, the Barbey versus Oviatt suit, has in fact created that 
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attack. It has been attacked as long as the suit is upstream and 
the Government does not join. 

We feel that the legislation is violative of the laws of the State 
of California in that it seeks to permit diversion of riparian water 
for use on nonriparian land and possibly out of the watershed. We 
have heard much said against that. 

However, as has been pointed out, and I would like to repeat for 
emphasis, there are riparian owners upstream who correlatively own 
the riparian water of the stream as joining us in that correlative 
ownership. 

When they continue to develop their farms and their communities 
as Fallbrook seeks to develop its farms and its community with this 
7,500 acre-feet, we are sure from our studies that that 7,500 acre-feet 
will be taken by those riparian owners before it courses to Camp 
Pendleton and the point of intake. 

We have been informed that probably two very substantial owners 
upstream—I mean substantial in the way of wealth—have every in- 
tention of going to the courts and attacking this legislation as uncon- 
stitutional, discriminatory, and confiscatory if it is passed. That is 
mere hearsay, but we feel they would have adequate grounds for such 
action. 

Mr. McKinnon. What are the names of those people, Colonel ? 

Colonel Rosertson. We were told that the Vails would do that. 
We were told at one point that the Santa Margarita Mutual would 
do that. 

Mr. McKinnon. I am sure we ought to have the record show at this 
point that at the time the San Diego agreement was reached in San 
Diego that one of the conditions of this agreement was that the Vail 
interests would sign off so to speak or at least agree to cooperate with 
the San Diego agreement; and we secured from the Vails regularly 
documented paper that they gave their adherence to this agreement 
and their cooperation to it, and said they would abide by it and would 
- offer no protest to the implementation of this agreement. So that the 
Vails are clear on this thing in writing. 

Colonel Ropertson. May I say that that agreement, as I can adduce 
here from the House hearings, using Mr. Swing’s testimony and Mr. 
Engle’s report quoting Mr. Swing, was that the Vails’ agreement 
was that they had no objection to the Government giving 7,500 acre- 
feet of the Government’s water to the Fallbrook Public Utility 
District. 

Mr. McKinnon. There is a correction of that. 

Colonel Ropertson. They have said since that time that they will 
attack this bill. 

Mr. McKinnon. You said a moment ago that it was a rumor. 
Where do you show—this document the Vails executed said that they 
would, in effect, offer no opposition to the San Diego agreement, and 
now you say—and we have no record of their repudiating that agree- 
ment. It is down in black and white. 

Colonel Roserrson. What I said was that they had agreed not to 
object to the Government giving 7,500 acre-feet of its water. 

Mr. McKinnon. Technically agreed to the ratification of the San 
Diego agreement and the San Diego agreement certainly is not based 
upon the Navy giving any of its water to Fallbrook. Fallbrook has 
its own water supply. 
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Colonel Rozertson. If I may have a moment to find the hearings 
and the House committee report—— 

Mr. McKinnon. Here is the House committee report right here. 

Colonel Ropertson. This is a report of the Special Subcommittee 
on Irrigation and Reclamation entitled “Santa Margarita Water 
Rights Controversy, California,” on the hearings held August 13 and 
14, 1951, at Fallbrook, Calif. 

Senator Murray. By what committee ? 

J 

Colonel Roserrson. By Mr. Engle’s committee, the Special Sub- 
committee on Irrigation and Reclamation. In this re port, commenc- 
ing on page 4, there is a section entitled, “History of Negotiations,” 
and it starts: 

We referred earlier to the testimony of Mr. Phil D. Swing, former Member of 
Congress and attorney for the Fallbrook Public Utility District. Mr. Swing’s 
testimony is especially valuable to the subcommittee because it documents the 
events which led up to the action of the Justice Department which precipitated 
the present controversy over the waters of the Santa Margarita River. From 
Mr. Swing’s testimony the important documents and actions can be listed gen- 
erally as follows— 

Then there is an entry on May 5, 1949: 

Mr. Swing and Congressman McKinnon met with Mr. Veeder and agreement 
was reached that the Fallbrook Public Utility District would— 
and this is quoted from Mr. Swing’s testimony— 


“secure from the Vail interests a written waiver and consent that the Govern- 
ment might deliver from the De Luz Dam, and from their share of the water, 
7,500 acre-feet of water to Fallbrook and that Vail would never at any time 
claim that was a violation of the stipulated agreement.” 
Mr. McKinnon. If you are going to get that in, let’s get the whole 
record in and have the ‘gentleman continue to read the rest of it. This 
predates the San Diego agreement, which was, I think, the latter part 
of 1949, I have forgotten exactly the month. Just have him go ahead 
and read the rest of it, and he will answer his own point. 
Colonel Rosertson. This is one of the points covered in leading up 
to the formation of the agreement. 
Mr. McKinnon. Let’s have him read the whole record. 
Senator Murray. Wouldn’t it be satisfactory to have the whole 
document made a part of the record ? 
Mr. McKinnon. Sir, if you want to insert it in the record, fine, but 
if he is going to make the point, he should make the whole point, 
not just half the point. If he doesn’t want to read it, I will be glad 
to read it, but I want to see it in the record. 
Senator Murray. You can present the part he does not dwell on. 
Mr. McKinnon (reading) : 
1924: Fallbrook irrigation district (predecessor in interest of the Fallbrook 
Publie Utility District) made a filing on waters in the Santa Margarita River. 
1933: Fallbrook public utility district installed a pump in the Santa Margarita 
River and began continuous use of water from the river. 
October 4, 1946: Fallbrook Publie Utility District made application to divert 
2% cubic feet per second from Santa Margarita River. 
October 11, 1946: Fallbrook Public Utility District filed application No. 11587 
for 10,000 acre-feet per annum from the Santa Margarita River (permit granted 
April 23, 1951). 
November 28, 1947: Fallbrook Public Utility District filed application No. 
12178 for 10,000 acre-feet per annum from the Rainbow River, tributary to the 
Santa Margarita River. 
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November 28, 1947: Fallbrook Public Utility District filed application No. 
12197 for 10,000 acre-feet per annum from Sandia Creek, a tributary of the 
Santa Margarita River. 

February 18, 1948: State of California granted the application of the Fall- 
brook Public Utility District for the right to divert 2% cubic feet per second 
from the Santa Margarita River. 

June 30, 1948: United States Navy filed application No. 12576 for 165,000 
acre-feet per annum to be impounded behind the proposed De Luz Dam from 
which a safe yield of 12,540 acre-feet per annum was expected. 

1948: (Negotiations were under way for a memoradum of understanding 
between the Fallbrook Public Utility District and the departments of the 
Federal Government that were involved when the Navy's application for hear- 
ing was noticed. Mr. Swing attended his first conference regarding negoti- 
ations on November 17, 1948). 

January 13, 1949: Assistant Secretary of the Interior William E. Warne 
informed Mr, Phil D. Swing by letter that some agreement on the project for 
the Santa Margarita River was expected momentarily. 

January 27, 1949: An all-day conference of interested parties was held which 
resulted in a tentative agreement and drafting of a resolution. 

January 31, 1949: The board of directors of the Fallbrook Public Utility 
District unanimously adopted the resolution which had been drafted to rep- 
resent the consensus of the conference. 

March 1949: Fallbrook Public Utility District entered a protest against 
Navy application No. 12576. 

March 15, 1949: Mr. Phil D. Swing received information in a personal letter 
indicating a bill had been drafted so the matter could be handled separately 
from the public works authorization. 

March 29, 1949: The Navy acknowledged the protest and said—‘“the co- 
operation and interest of the Fallbrook Public Utility District in furthering the 
cause of the proposed multiple-purpose dam is appreciated, and it is sincerely 
hoped that the project will receive the early approval of Congress.” 

May 4, 1949: Mr. Phil D. Swing, representing the Fallbrook Public Utility 
District, met with interested parties in Washington, D. C., to reach agreement 
on the draft of the legislation. 

May 5, 1949: Mr. Swing and Congressman McKinnon met with Mr. Veeder 
and agreement was reached that the Fallbrook Public Utility District would 
“secure from the Vail interests a written waiver and consent that the Govern- 
ment might deliver from the De Luz Dam, and from their share of the water, 
7,500 acre-feet of water to Fallbrook and that Vail would never at any time 
claim that was a violation of the stipulated agreement.” 

May 6, 1949: Mr. Swing and Congressman McKinnon presented a form of 
waiver to the Justice Department representatives and were informed the Justice 
Department would consider it and inform Messrs. Swing and McKinnon shortly 
of the Department’s views. 

May 17, 1949: Mr. A. Devitt Vanech, representing the Justice Department, 
wrote a letter to Mr. Swing saying the matter had been discussed with the Navy 
Department and copies of the form of waiver had been forwarded to the Navy 
and Mr. Swing could expect to receive an acceptable form of waiver about May 
25, 1949. 

June §, 1949: Mr. A. Devitt Vanech, representing the Justice Department, 
informed Mr. Swing that “consideration has been given to the proposed com- 
munication (the form of waiver) and it appears adequate to cover the proposition 
discussed between representatives of your Department and representatives of this 
Department.” 

July 16, 1949: Congressman McKinnon informed Mr. Swing by telegram that 
the proposed form of waiver for Vail had been approved by the Justice Depart- 
ment in a letter to the Navy Department. 

August 2, 1949: Memorandum to Admiral Manning by Willis R. Dudley re- 
garding a conference of July 29, 1949, which mentions for the first time, in Mr. 
Swing’s opinion, that the stipulated judgment between the O’Neills (Santa 
Margarita Rancho) and the Vails divided up all the water in the Santa Mar- 
garita River. (See transcript of testimony for details.) 

September 29, 1949: Congressman McKinnon reported that the objections 
raised with respect to the transmittal of the form of waiver for the Vails had 
been overcome and Mr. McKinnon said he would introduce the necessary legisla- 
tion for the multiple-purpose project as soon as the Navy Department and 
Interior Department had approved the draft of it. 
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December 12, 13, and 14, 1949: Conferences were held at Camp Pendleton 
and as a result a memorandum of understanding was drawn up by the repre- 
sentatives of the interested parties who were present. 

December 22, 1949: Memorandum of understanding was transmitted by Cap- 
tain Johnson to the Fallbrook Public Utility District. 

January 9, 1950: The Fallbrook Public Utility District approved and executed 
the memorandum of understanding between the Department of the Navy, the 
Fallbrook Public Utility District, the Department of the Army, and the Depart- 
ment of the Interior. 

January 11, 1950: Executed documents were transmitted to Captain Johnson. 

January 24, 1950: Congressman McKinnon wired Mr. Swing that the “San 
Diego agreement scheduled to be signed without change by Admiral Jelley 
tomorrow.” 

March 20, 1950: Congressman McKinnon reported after several delays and 
inquiries: “Agreement approved today by Chief of Naval Operations. Assistant 
Secretary must now approve and then Secretary Navy shouldn't be long.” 


March 27, 1950: Congressman McKinnon informed Mr. Swing by letter: “I feel 
sure we will have the San Diego agreement ratified by Secretary of Navy before 
week is out and the Secretary of the Interior is all set to go as soon as we get the 


document over from the Navy.” 
Mr. Swing’s testimony indicated that following March 27, 1950, there were 


no communications or written documents stating the memorandum of under- 
standing would not be approved by the Navy or the Justice Department until 
the complaint was filed on July 18, 1951, in the case of the United States of 
America v. The Fallbrook Public Utility District, et al. 

This form of png that had been agreed to by the Justice Depart- 
ment and the Navy was duly executed by the Vail interests. So 
that they are in accord with this agreement between Fallbrook and 
Camp Pendleton. It is specified by the ee Department, a form 
of waiver approved by both the Navy and Justice Department in 
which the Vails signed off any litigation or disagreement over this 
proposed agreement. 

Mr. Pertman. Mr. Congressman, it isn’t a fair statement. I haven't 
considered those things. 

Mr. McKinnon. Lam only reading from the record. 

Mr. Pertman. That record to me indicates that all they did was to 
waive any claim that any proposed agreement that might be made 
would not impair their obligation to continue to furnish water under 
the stipulated agreement. That is all. Apparently they didn’t waive 
any rights they might have to.attack the agreement itself. 

All ‘they did was to waive any claim that they were released from 
an obligation because of a suggestion that the water which otherwise 
might belong to the Government, part of it would be given over to 
Fallbrook. 

Mr. McKinnon. Of course, the Vail interests are a party to the basic 
stipulated judgment, but this agreement between the Marine Corps 
and the Fallbrook Utility District would not involve the water rights 
of the Vail interests, because they are upstream, and this agreement 
has no effect on them. But it might give them a case to come in on 
the San Diego agreement. 

The reason for this agreement by the Vail people was to be sure 
that if the San Diego agreement was complied with, that or Vail 
interests offer no objection to it, and they so signed a paper to that 
effect, a paper that had been approved in form by both the Justice 
Department and by the Navy. 

Mr. Pertman. I don’t know where the paper is. 
Mr. McKinnon. I can give you an extra copy of it. 
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Colonel Ropertson. May I say something here, sir? As Mr. Me- 
Kinnon pointed out just now, this waiver or statement by the Vails 
predated this so-called memorandum of understanding. 

Mr. McKinnon. I beg your pardon. The San Diego—— 

Colonel Ronrrrson. And insofar as we know, on behalf of the Gov- 
ernment, that agreement was never presented to the Vails. It may 
have been presented by Fallbrook. 

Mr. McKinnon. How is that again? 

Colonel Rozertson. Insofar as we know, it was never presented to 
the Vails for consideration by the Government. 

Mr. McKinnon. What do you mean, the San Diego agreement ? 

Colonel Rosertson. Yes, sir. And let me say this. As has been 
pointed out, this stipulated judgment has been attacked as being a 
division of the spoils of the entire stream between two owners. We 
admit freely that no two owners can divide all the waters on the 
stream but we say that due to this contract, we have this water in 
the stream and we believe that legally the Vails could use that water 
on their lands and that the only recourse that anyone would have 
to make it come down the stream if our agreement were abrogated 
would be through the courts. They have told us that action on this 
bill would be considered by them to be an abrogation on the part of 
the Government of the stipul: ated agreement or ‘stipul: ated judgment. 

Mr. McKinnon. This is a rumor or verbal statement reported to 
have been made against a written document signed in which the Vail 
interests have declared that if such an agreement is made in their 
own opinion it will not abrogate the agreement between Camp Santa 
Margarita and the Vail interests. We have it as a written document 
and all he is trying to introduce is some intangible testimony that they 
are going to find fault with it later on. 

Senator Murray. Well, it is in the record. 

Mr. Acnew. May I say something, please, sir. 

Senator Murray. Have you concluded with your statement ? 

Colonel Rogertson. I have one more statement. 

Senator Murray. Do you want to conclude your statement first? 

Colonel Ropertson. No, sir. 

Mr. Acnew. At the time the proposed memorandum of understand- 
ig was drafted in San Diego the engineer representing the Vail in- 
terests was present. He indicated to me that he was very concerned 
at the action being taken by the Government in connection with the 
rights to the use of water from the stream. The waiver referred to 
by Mr. McKinnon—a letter is what it is—was submitted prior to the 
meeting at Fallbrook. The proposed memorandum was not sub- 
mitted to the Vails for their consideration and approval. 

Senator Murray. What are the dates of these events? 

Mr. Acnew. The letter from the Vails was dated sometime in May 
1949 and the discussions were held in San Diego in December 1949. 

The engineer representing the Vail interests indicated, stated defi- 
nitely that they were conc erned about the exportation of water by 
the Fallbrook Public Utility District, the use of it by that district 
and that the Government had done nothing about it, very concerned 
over any thought on our part of making available to the Fallbrook 
Public Utility District any part of that water. 

Mr. McKinnon. Mr. Chairman, we have with us Mr. Yackey, the 
man who actually took the approved form, the form approved by the 
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Justice Department and the Navy, up to the Vail interests for their 
signature. I think his testimony would be very relevant at this point. 
Mr. Yacxey. Mr. McKinnon and Mr. Swing were in Washington 
when this discussion began and when the first form of this waiver 
was sent to California, I took it up to Mr. Mahlon Vail, executive 
member of that family that owns that ranch, explained it all to Mr. 
Vail, and he said he was 100 percent with us but because of the other 
members of his family, he would lke to have this read over and 
checked by his engineer, Mr. Hall, a very fine gentleman, and his 
attorney, QO’ Melveny & Myers. He got it to them immediately be- 
cause time was of the essence and both O’ Melveny & Myers and Mr. 
Hall approved it. Mr. Hall called me and said he would execute it 
and get it down to us right away, which he did. Mr. Vail signed the 
document and got it to us and we forwarded it to W ashington. 

Again the story came about that the waiver was not Tight; that 
the Justice Department would not approve the form of waiver, so we 
went through the whole business again and it came back again. I 
have seen Mr. Hall—not at that time—many times and he understood 
thoroughly that what he was doing i in that waiver was taking care 
of any “future participation between Fallbrook and the Government 
in a water right and a water use which might possibly some way 
jeopardize the Government’s claim to water in relation to their 
stipulation with the Vails. There had never been a doubt in Mr. 
Hall’s mind, or in my mind about any part of it. That waiver is just 
as is written; it is a legal document and has been thoroughly under- 
stood by the engineers and the lawyers of the Vail ranch. 

Senator Murray. Very well. Colonel Robertson, you may con- 
clude your statement. 

Colonel Roserrson. We have another point. It has been declared 
by many sources that there are 20,000 acre-feet of water available in 
the stream to be divided between the Government and Fallbrook. 
We have made extensive engineering studies and we believe that figure 
is wrong. We believe that we can support with the best of expert 
testimony that there is in fact 12,500 acre-feet plus or minus. 

Senator Murray. How much? 

Colonel Rosertson. Twelve thousand five hundred acre-feet ? 

Mr. McKrnnon. Per year? 

Colonel Rozerrson. Per year 

Mr. McKinnon. Why would you want to build a 20,000 acre-foot 
dam ? 

Colonel Rosertson. We have just completed these studies and at 
the time we talked of this dam, we were going on the basis of those 
studies which you folks have quoted here this morning. We believe 
that those studies were incorrect. 

Mr. McKinnon. Are you making a revision of your dam then to 
bring it back down to size? 

Colonel Rosrrtson. The problem of the dam now is very remote 
to us since the action of the House to repeal the authority for the 
dam, and the information is new to us. It is our intention to tailor 
the dam to fit the amount of water which is available to us if and 
when authorized. 

Mr. McKrnnon. How extensive were these studies you made? 
Over what period of time were they made? 
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Colonel Rosertson. They were carried on over a period of approxi- 
mately a year, would you not say, Mr. Agnew ? 

Mr. Acnew. A year to 15 months. 

Mr. McKinnon. Over what period of time? I do not mean the 
study itself, but over what period of time was the river flow 

Mr. Acnew. The whole history of the area. 

Colonel Roserrson. A comprehensive study. 

Mr. Agnew. A comprehensive study taking into consideration the 
report of the Army engineers, the Bureau of Reclamation work. 

Mr. McKinnon. You have taken the records of the various agen- 
cies, the studies made by the various agencies on this river over a 
60-year flow; have you not? Do you dispute those figures? 

Colonel Rornerrson. We do not dispute the figures. We had the 
United States Geological Survey make a study for us. 

Mr. McKinnon. The records should be the same; they are the same 
for all parties, are they not? 

Colonel Rosrrrson. There is a problem of expert application of 
those data and we feel, in our minds, that the Geological Survey 
report as submitted to us is correct. 

Mr. McKinnon. You have the contrary evidence of the Corps of 
Engineers, contrary evidence of the State water resources division, 
and the actual flow of water this year was a great amount over that 
and we have had a 10-year dry cycle and this is a little bit wetter 
than a normal year. 

Mr. Chairman, I would like to submit as part of the testimony here 
following this, a report that shows the studies from the United States 
(reological Survey, gaging station, flow of water from 1924 on up to 
the present time because I think this is very relevant. 

Senator Murray. It will be set forth in the record. 

(The material is as follows :) 





(Telegram ] 
Ocroper 5, 1951. 
Hon. CLAIR ENGLE, 
Vember of Congress, Second California District, 
House Office Building, Washington, D. C. 

At request of Northcutt Ely we are supplying information on annual flows 
Santa Margarita River in acre-feet at United States Geological Survey gaging 
station at Ysidora located about 2 miles upstream from mouth of river. Station 
below practically all uses of water so these flows substantially represent wastes 
into ocean. Flows are for 12 months ending September 30 of year indicated: 
1924, 2.360; 1925, 790; 1926, 15,700; 1927, 91,200; 1928, 4,000; 1929, 1,360; 1930, 
not available: 1931, 3.660; 1932, 40,600 ; 1933, 6,520 ; 1934, 5,010; 1935, 12,990 ; 1986, 
11,060: 1987, 117,200: 1938, 122,000; 1939, 22,900; 1940, 22.320; 1941, 117.600; 
1942, 16.980; 1948, 74.270; 1944, 27,800; 1945, 20,270; 1946, 11,680; 1947, 6,930; 
1948, 562; 1949, 479; 1950, 0. 

A. D. Epmonston, State Engineer. 

Colonel Rorertson. I would like to comment, sir, that the amount 
of water which flowed down the stream in 1924 indicated the amount 
of water or is a factor in determining the total output of the stream. 
It does not reflect the uses today. In other words, had today’s condi- 
tions existed, how much of that X amount of water would have gone 
to the sea ? 

Mr. McKinnon. I think this touches right on the heart of the prob- 
lem because again it shows that in this stream the actual amount of 
riparian water is negligible. The big flow of water in this stream is 
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floodwaters. Some years we get floodwaters and some years we do 
not, but the riparian flow is a trickle in the stream thus riparian flow 
is what the suit is about, and the suit does not touch upon floodwaters 
if what these men say really says what they want to say which is, if 
you are going to stick State water law in this—although some people 
have a lot of doubt as to whether they mean it—but they say they are 
willing to operate in accordance with State water law. If they want 
to operate in accordance with State water law floodwaters cannot be 
dammed up without an appropriative right from the State. This 
water that is so valuable in this stream is nonriparian water. The 
riparian water flow is negligible. It is the nonriparian flow in the 
floodwater that is so important. You cannot put that water behind 
a dam if you obey State water law without a permit. 

Senator Murray. That has been put in the record many times I 
think. 


Mr. McKinnon. I want to emphasize the point that this water is 
flowing down and that that water is floodwater and is valuable if you 
have a permit to store it. 

Senator Murray. I would like to hasten this proceeding so that we 
may be able to go to the Senate in the next 15 or 20 minutes. 

Mr. Acnew. Mr. Chairman, may I make a statement, please? 

Senator Murray. Proceed. 

Mr. Acnew. I believe Mr. McKinnon as well as Mr. Engle have 
taken it upon themselves to determine what are and what are not 
floodwaters. I feel that is a matter for determination by the court in 
the pending proceeding. 

Those waters are in dispute. The court has not been requested to 
determine—— 

Senator Murray. Have any rulings been made in discussing this 
problem of floodwaters ¢ 

Mr. Acnrew. No,sir. There have been rulings of the Supreme Court 
of California in connection with some streams but not in connection 
with the Santa Margarita as to floodwaters but what we are trying to 
do here it seems to me, what Mr. McKinnon is trying to do 
what are floodwaters and what are not floodwaters. 

Mr. McKinnon. If these gentlemen mean they want to abide by 
State water law and if you have a body that regulates State water 
flow, would it not appeal to you as a matter of reason that if you wanted 
‘t deci ‘ision between floodwaters and riparian waters you would go to 
the agency administering the State water law, and that could be 
determined by them there rather than a prolonged lawsuit, that will 
take 10 years perhaps. 

Mr. Acnew. Mr. McKinnon, I read into the record a reply from 
Mr. Hyatt, addressed to the commandant of the Eleventh Naval Dis- 
trict when Mr. Hyatt was requested to show by examples that very 
point. He said in his letter that he could not do it, that the matter 
would have to be adjudicated. 

Mr. McKinnon. | think you could appeal to them for adjudication. 

Mr. Acnew. He said he could not do it. 

Senator Murray. That is pretty clear. 

Mr. Pertman. Who is Mr. Hyatt? 

Mr. Acnew. Mr. Hyatt at that time—I do not believe he is at the 
present time—was the State engineer of the State of California. 
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Senator Murray. Very well. 
Are you through, Colonel ? 
Colonel Rozertson. One other point, sir. In connection with the 
much-discussed lawsuit against many defendants, the Government 
has provided technical assistance and we are examining various lands 
when the owner permits and requests it with the view to finding out 
what he can reasonably irrigate and farm. In other words, seeing if 
his claim is reasonable, leading to an agreement with him, a settle- 
ment you might say. We come to tentative agreements. We fear to 
settle out of court because we feel that all these claims have to be 
mutually determined and that for the settlements not to fall in the 

category of our so-called contract with the Vails, they have to have 
the blessing of the court. 

So we are beginning to line up settlements with these small people 
through their attorneys generally for the court’s attention at the 
proper time. 

It is our belief that after four or five of the larger defendants and 
in our mind misusers of the water are settled, that the rest will be 
merely routine handling by the court without controversy and con- 
tention. That is being done at Government expense. 

Mr. McKrxnon. I have heard that for 12 months and I yet want 
to have one case where there has been a settlement out of court. I 
have heard this talk for 12 months in my own district and I want them 
to tell me one settlement that has been made this way. 

Colonel Ronrerrson. We have just said, sir, we feared to make any 
settlement out of court. We want to make the settlement with the 
court’s blessing. I can cite you one example right off that will 
describe what you are seeking. 

I think it is the case of Peters, if I am not mistaken as to the name. 

Mr. McKinnon. Peters? 

Colonel Roperrson. Yes. 
lemon tree, I believe. I am not sure about it. 

Mr. McKinnon. A lemon tree. 

Colonel Rorerrson. The Peters case was the one where they had 
been there for many years and they have been written up in the 
newspapers. Finally the Peters and their attorney who, I believe, is 
Mr. Dennis, met with our people out there and Mr. Peters said, “You 
know, I do not think the Government is quite as bad as it is painted, 
and I would like to know the straight situation. Where do I stand?” 

So, our iawyers said, “Well, Mr. Pe ters, first let us tell you that your 
forebears conveyed all your water rights away and you have no water 
rights.” 

Mr. Peters’ lawyer was taken aback at that, Mr. Peters slapped 
his leg and said, “You know, by golly, that is just what mamma 
told mie.” 

Mr. Peters is an old man. Then our people said in effect to him, 
“Let our people come and look at your place,” which he agreed to, 
and they did. They met and they said, “We think you can reason- 
ably use so many acre-feet of water and if no one else objects the 
Government certainly will not, because you have this historical use 
even though your grandpappy or somebody sold it.” We believe 
Mr. Peters is in complete agreement with us. 
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Mr. McKinnon. May I submit at that point that this has not been 
a settlement of a contested water right. This has been a gift the 
Government has made to a man who had no water right. 

Now they come in and say it is all right for the Government to 
give this to a man, but it is wrong for the Government to give this 
to Fallbrook. The principle is not r based on a matter of degree. The 
principle is a matter of right or wrong. 

Colonel Roserrson. I made the point that if no one else objected 
the Government would not in view of their long historical use. 

Mr. McKinnon. That is what they said in effect to Fallbrook last 
December; in 1949 they would make a deal on the San Diego agree- 
ment if no one else objected, specifically the Vail mterests. The Vail 
interests withdrew their objection in writing, but now they come 
back with a different omg. They do not want to do it. But here 
is a case—this is a sour case, this lemon-tree deal, because it is not 
a case where a water 1 ioe was solved; instead, it is a case where the 
Government has offered to make a gift of a water right to an indi- 
vidual if other people do not object. 

Colonel Roserrson. Another case is the case written up in the 
Reader’s Digest—the man’s name I forget; he was a GI and his first 
name was Joe, I believe—as that of the Government’s confiscating 
his water. We examined his land and we are in agreement with that 
man. 

Mr. Yackry. Have you heard anything on that? Joe Hayes has 
had no written document of any kind saying how much water you 
would stipulate to him. You have not ‘stipul: uted any in writing. 
Each has been Jed on with the same belief. 

Colonel Rogerrson. Each person has been given a copy of the find- 
ings of the geologist, the titleman, and so forth, and maps showing 
how the land can be used and what have you. And down at the 
bottom the amount of water the Government felt they were entitled to. 

Mr. Yacxey. Is that over the signature of a responsible officer of 
the Government ? 

Colonel Rozerrson. It is being handled on the west coast. I could 
not tell you who signed it. 

Mr. Yackry. I do know; and they have not had a one of them yet. 
This is a lot of hearsay, Mr. Chairman. I have heard hearsay here 
for 2 days. 

Colonel Roserrson. I can show, as exhibits, copies of these papers. 
I do not remember the signature, but I can introduce them—bring 
them in for the record. 

Mr. McKinnon. Mr. Chairman, in closing your hearing, may I 
simply introduce a telegram from the gener: al manager and chief 
engineer of the Metropolitan Water District of Southern California 
to Senator Knowland in which he says right in conflict with what our 
friend here has just said, that “the Colorado River water will make 
available to Camp Pendleton on a permanent supply the water 
that they may need at a price comparable to the price of wate r to other 
Government installations in the area served by this district.’ 

There is nothing down in black and white signed by the responsible 
officer refuting the testimony of the gentleman that they cannot get 
a permanent supply of water at a comparable price to what they are 
already paying. 


23241—52——10 
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(The telegram follows :) 
Los ANGELES, CALiIF., May 6, 1952. 





Senator WILLIAM F. KNOWLAND, 
Senate Office Building, Washington, D. C.: 


In response to your inquiry made to Mr. Ely’s office, relating to availability 
of Colorado River water, I am pleased to advise that within the district’s con- 
tract water rights on the Colorado River, Colorado River water can be made 
available for service of Camp Pendleton and related Federal installations, on a 
permanent basis. Such water could be sold at a price comparable to the price 
of water to other Government installations in the area served by this district. 

Rosert B, DieMER, 
General Manager and Chief Engineer, 
Metropolitan Water District of Southern California. 

Colonel Ropertson. We have described those terms which are highly 
unsatisfactory and not permanent, sir. 

Mr. McKinnon. There is the offer in black and white. 

Colonel Roserrson. The same terms as the other. 

Mr. McKinnon. Permanent supply. 

Mr. AcNew. The same terms as the other. 

Mr. McKinnon. Ata price. Let me read this to you. 

Mr. Yackxry. You are using two on the metropolitan contract. 
Would you accept the same contract for a third ? 

Mr. McKinnon (reading) : 

I am pleased to advise that within the district’s contract water rights on the 
Colorado River, Colorado River water can be made available for service of 
Camp Pendleton and related Federal installations, on a permanent basis. Such 
water could be sold at a price comparable to the price of water to other Govern- 
ment installations in the area served by this district. 

But the water is on a permanent basis and may I point out that the 
metropolitan water district, according to the best surveys obtainable, 
will have available water up until 1980 or beyond. 

Mr. Acnew. That is not the information we received. 

Mr. McKinnon. There it is in black and white. You can’t refute 
this. 

Mr. Pertman. Mr. Chairman, again that is a suggestion that the 
Government go out in the market and buy water to substitute for the 
water rights it already owns. 

Senator Murray. I think the different points of view are set forth 
clearly in the record by the various statements of the contending 
problems. Do you want to testify? 

General Hrii. Without imposing on the chairman, any longer, there 
were three statements made by Mr. Engle. He stated that the dam 
was authorized prior to the alleged San Diego agreement. That is 
untrue. San Diego agreement was around the 14th of December 
1949, and the authorization for the dam was January 1951. And the 
next case Mr. Engle said that Camp Pendleton closed down. It did 
not. It got down to around eight, nine, or ten thousand people. The 
next point which he glossed over was that he said storage of water. 
Mr. McKinnon straightened that out and said storage behind the 
dam. Our most important factor with even our riparian water, be- 
cause of the fact that the Santa Margarita is an intermittent stream, 
is we must store this water underground, and it has been estimated that 
we have 40,000 acre-feet of water storage that is a void in the under- 
ground capacity of our storage basin. They were figuring in using 
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all of the riparian water that came down which refilled our under- 
ground storage basins. They are figuring that in their total figure 
of 20,000 acre-feet. We have here, sir, an alternate bill which I would 
like to submit to the committee. You can put it in the record or not, 
sir. 

Senator Murray. If you ask to have this material printed in the 
record, it will be admitted. 

General Hinn. Lask that you do that. 

(The matter referred to follows:) 


COMMENTS ON AND SUGGESTED BILL 


It is felt that a fair permissive law could be devised which would permit the 
United States to assist in making water available to local water users, but 
would not place the Federal Government, in contravention of State law and the 
Constitution of the United States, in the position of establishing water rights for 
certain citizens of the State without regard to the rights and property of others. 

The following draft of a bill is submitted as being an equitable approach to 
the problem. The Department of the Navy and the Interior Department would 
be empowered to provide such waters as exceed the Government’s rights or 
needs (whichever is least at any given time) to such buyers and in such amounts 
as the laws of the State and the State engineer prescribe. 


A BILL To authorize the sale and distribution of certain impounded waters of the Santa 
Margarita River, California, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That waters impounded by the dam on the 
Santa Margarita River within the boundaries of Camp Joseph H. Pendleton, 
California, authorized by Public Law 910, Eighty-first Congress, may be dis- 
tributed and sold as hereinafter provided. 

Sec. 2. The Secretary of the Interior, acting through the Bureau of Reclama- 
tion, and pursuant to the Act of June 17, 1902 (32 Stat. 388), as amended, and 
Acts supplementary thereto insofar as not inconsistent with this Act is authorized 
to— 

(a) sell, during any given year, to public or private interests so much 
of these waters as will not infringe upon Government water rights or Gov- 
ernment need for water, whichever is the lesser— 

(i) to buyers in the order and amount qualified under the laws of the 
State of California ; 
(ii) at a price that will reimburse the Government for the cost of 
impounding and making available the waters; and 
(iii) in the case of sale of waters which exceeds the Government’s 
current needs but not the Government's rights, there shall be added 
to the price an equitable charge for the value of the water sold, and 
(b) to construct, operate, and maintain facilities as may be required 
to make the above waters available to buyers in accordance with plans 
approved by the Secretary of the Navy. 

Sec. 3. Waters sold to private interests shall be distributed only in the amounts 
and at the times deemed safe by both the Secretaries of the Navy and Interior, 
having due regard to the need for storage for future use during dry periods. 

Spec. 4. There are hereby authorized to be appropriated, out of any money in 
the Treasury of the United States not otherwise appropriated, such sums as 
may be required to carry out the purposes of this Act. 


Senator Murray. That concludes the hearings. I hope we can get 
the transcript printed as soon as possible. 

Mr. Pertman. Would it be possible, Mr. Chairman, for the record 
to be held open so that Mr. Veeder—whose name has been mentioned 
so many times—— 

Mr. McKinnon. It seems to me you are going to want to move this 
bill out and get it on the floor for some action or else turn it down. 
The thing will die if you don’t get some action on it right away. 
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Senator Murray. That is right. 

Mr. McKinnon. I don’t want this thing held up for testimony of 
somebody else. 

Senator Murray. How long would it take? 

Mr. Pertman. He is in California. 

Mr. McKinnon. That is a delaying movement. 

Mr. Pertman. I will waive that. 

Senator Murray. He can submit a supplementary statement. The 
record will be closed, but if he submits a statement later it will be 
presented to the committee for consideration. 

(At 12:10 p. m. the hearing was closed and the subcommittee 


adjourned. ) 
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APPENDIX 


IN THE UNITED Srates District CouRT IN AND FOR THE SOUTHERN DISTRICT OF 
CALIFORNIA, SOUTHERN DIVISION 


Ernest A. Tolin, United States Attorney; Betty Marshall Graydon, Assistant 
United States Attorney, San Diego, Calif.; Attorneys for Plaintiff 


Filed January 25, 1951; Edmund L. Smith, Clerk 
No. 1247 
COMPLAINT 


United States of America, Plaintiff, v. Fallbrook Public Utility District, a public 
service corporation of the State of California; Santa Margarita Mutual Water 
Company, @ public service corporation of the State of California; Vail Com- 
pany, a corporation, Mary Vail Wilkinson, Mahlon Vail, Edward N. Vail, 
Margaret Vail Wise, and Nita M. Vail, Trustees; Pratt Mutual Water Com- 
pany, a corporation, and H. S. Pratt, Don C. Porter, and Florence Clemens; 
Ernest Louis Barbey; Essie Beulah Barbey; James Oviatt; Annie E. Bergman, 
A, K. A. A. E. Bergman; Harold Brinkeroff ; Hildegard B. Dubner, A. K. A. H. B. 
Dubner; Edward F. Tyrrell; John C. Tyler; John H. Richie; Marie L. Richie; 
Frank L. Johnson; N. L. Lowman; J. C. Patten; William W. Cottle; Katherine 
C. Gibbons; John Barton; Irene Barton; O. A. Bergman; James F. Bergman; 
Minnie Bergman; Frank A, Payne; Doris A. Payne; Madeliene Thurber; Carl 
Feller; Ruth Wentworth; A. H. Buckley; Downtown Properties, Inc., a corpo- 
ration; Ernest P. Burley; Frank Capra; A. F. Borel; Felix R, Garnsey; Israel 
Wanetick and Jaime Porteny; Victoria M. Barnes and Flora Coz; Victoria M. 
Took; Evert L. Barney; Ruth E. Barre; Harriett Payne; BE. H. Heydeureich; 
D. G. Veazey; A. V. Studer; H. R. Taylor; H. McC. Hossein; Mrs. Gus Weber; 
M. M. Lloyd and E. M. Lloyd; C. A. Kline; E. L. Betts; 8S. R. Medran and M. 
Medran; Doe One; Doe Two; Doe Three; Doe Four; Doe Five; Doe Six; Doe 
Seven; Doe Eight; Doe Nine; Doe Ten; Doe Eleven; Doe Twelve; Doe Thir- 
teen; Doe Fourteen; Doe Fifteen; Doe Sixteen; Doe Seventeen; Doe Eighteen; 
Doe Nineteen; Doe Twenty; Doe Twenty-one; Doe Twenty-two; Doe Twenty- 
three; Doe Twenty-four; and Doe Twenty-five; Defendants 


The United States of America by A. DeVitt Vanech, Assistant Attorney 
General, Ernest A. Tolin, United States Attorney, Southern District of Cali- 
fornia, Betty Marshall Graydon, Assistant United States Attorney, and Wil- 
liam H. Veeder, Special Assistant to the Attorney General, acting under the 
authority of the Attorney General of the United States and at the request 
of the Secretary of the Department of the Navy, complains and alleges as 
follows: 

The defendants Doe One to and including Doe Twenty-five are sued herein by 
said fictitious names for the reason that their true names are unknown to plain- 
tiff; and plaintiff asks that when their true names are ascertained, leave of court 
be given to amend by inserting their true names in place of said fictitious names. 


I 


This is a civil action brought pursuant to the provisions of 28 U. 8. C. 1345, 
in which the United States of America, an actual controversy having arisen 
between the United States of America and the defendants name: herein, seeks 
to have declared its rights to the use ef water in the Santa Margarita River 
and its tributaries, a natural stream, hereafter referred to as the Santa Mar- 
garita River, as those rights relate to the defendants named in this complaint; 
to have this Court quiet its title to those rights to the use of waier in the Santa 
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Margarita River against the defendants named in this complaint and to enjoin 
the unlawful interference by the named defendants with those rights. 


Il 


Camp Joseph H. Pendleton, located near Oceanside, California, the United 
States Naval Ammunition Depot, Fallbrook, California, and the United States 
Nava! Hospital, located at Camp Joseph H. Pendleton, situated in the Counties 
of San Diego and Orange, State of California, are military establishments of 
the United States of America and vital to the National Defense. Sites for 
those military installations acquired by the United States of America in the 
years 1941, 1942, and 1948, are comprised of approximately 135,600 acres of 
land in the aforesaid Counties of the State of California. In excess of $100,- 
000,000.00 of federal funds have been expended in the developmenr of those 
military establishments and the construction of the needed facilities to the 
end that those properties could be utilized for the military purposes for which 
they were acquired. Fee simple title to the properties in question now resides 
in the United States of America. 

The site for the establishment of Camp Joseph H. Pendleton by the United 
States of America was selected by reason of the unique combination of the 
availability of a supply of water from the Santa Margarita River; sufficient 
land of suitable character to provide housing and training facilities for units 
of the Armed Forces; a beach on the Pacific Ocean adequate for the training 
of units of the Armed Forces in amphibious warfare and experimental work 
with landing craft, landing vehicles, tracked and affiliated equipment and the 
development thereof, and a climate which made possible year around land 
and amphibious training. 

(a) It is the function of Camp Joseph H. Pendleton to provide housing and 
training facilities for units of the Armed Forces, to conduct training of units 
of the Armed Forces in amphibious warfare and experimental work with land- 
ing craft, landing vehicles, tracked and affiliated equipment and the development 
thereof; to conduct combat training of the various units of the United States 
Marine Corps, including air-ground support coordination, and use of artillery, 
tanks, and other equipment used in the conduct of modern amphibious and land 
warfare. In addition to the aforementioned activities, it is the function of Camp 
Pendleton to provide logistic support for units of the United States Marine Corps 
together with material maintenance and storage facilities for supplies and 
equipment and to house and train replacements for subsequent assignment to 
various operating units of the United States Marine Corps. 

(b) The United States Naval Hospital, with a capacity of approximately 1,550 
beds, established at Camp Joseph H. Pendleton, provides medical and hospital 
services to personnel of the Armed Forces, their dependents, and other authorized 
personnel at 83 Naval shore activities located in the Southern California area 
and provides medical and hospital care to personnel of units of the United States 
Fleet. 

(c) The United States Naval Ammunition Depot, Fallbrook, California, pro- 
vides facilities for the storage, segregation, reconditioning, and issuing of ammu- 
nition for operating units of the United States Fleet and the United States Marine 
Corps and maintains ammunition stocks for shore establishments of the United 
States Navy located in the Southern California area. In addition, this Naval 
Ammunition Depot stores and ships ammunition for use by combat elements of 
the United States Navy and United States Marine Corps. 

No other site on the entire West Coast provides those essential factors requisite 
to properly perform the functions assigned to those military establishments and 
the absence of any one of the essential factors would render impossible the proper 
performance of functions of those military establishments. 


1It 


Exclusive jurisdiction now resides in the United States of America over all of 
the properties constituting the military establishments referred to in the pre- 
ceding paragraphs, subject to exceptions not here involved, by reason of cessions 
to it by the State of California. 


Iv 


Source of the all-important supply of water for Camp Joseph H. Pendleton, the 
Naval Ammunition Depot, and the United States Naval Hospital, as indicated, is 
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the Santa Margarita River. That stream, which is known in its upper reaches 
as the Temecula, rises in the Coastal Range in the western extremities of River- 
side County, State of California, and proceeds in a generaily westerly direction 
where it crosses the boundary of Riverside County and enters San Diego County 
From that point it continues in a generally southwestérly direction across San 
Diego County, where it empties into the Pacific Ocean. Highly significant in 
regard to the claim which the United States of America states against the named 
defendants is the fact that the Santa Margarita River in its course traverse: 
approximately 21 miles of the site of Camp Joseph H. Pendleton and the Naval 
Ammunition Depot before it enters the ocean. There are no users below Can 
Joseph H. Pendleton on that stream for the United States owns the lands tl 
entire distance from the point where the Santa Margarita River enters upon the 
sites of the military establishments mentioned and the point where that rivet 
enters the Pacific Ocean 

The Santa Margarita River is an intermittent strean It does not flow as 
a continuous surface stream, but in the dry seasons of the vear the surface 
stream customarily and ordinarily disappears, when not artificially interfered 
with, at a point on the lands of the United States of America at approximately 
eight miles from the Ocean, sinking into the sands and gravel of its bed and 
channel. Later it reappears as a surface stream two or three miles below, 
thence flowing as a surface stream but diminishing in volume to its confluence 
with tidewater. 

Underlying the river and its tributaries is a vast underground basin. That 
basin is comprised of pervious material, sands, gravel, boulders and other 
fluvial deposits, to the depth of several hundred feet. The basin as a whole 
creates a large underground reservoir into which a high proportion of the Santa 
Margarita River sinks. In the dry seasons the river entirely disappears into 
the basin, reappearing on the surface across the artesian area. ‘This vast sub- 
terranean reservoir constitutes one of the principal sources of water for the 
military purposes declared above. However, the encroachments by the defend 
ants threaten the destruction of this basin by reason of salt-water intrusion from 
the Pacific Ocean. Already two wells have been destroyed by reason of that 
intrusion and the entire basin, as stated, is threatened. Not only have the 
activities of the defendants, through their encroachments upstream, reduced the 
quantities available to the United States of America from the mentioned sub 
terranean sources, but there has been a like reduction in surface flow of the 
Santa Margarita River through the encroachments of the defendants. 


Vv 


By an adjudication suit tried over a period of three years and actually con 
suming 444 court days, the Rancho Santa Margarita, predecessor in interest 
of the United States of America in regard to the properties here involved, had 
adjudicated its rights in the Santa Margarita River. It was found by the trial 
court that the Rancho Santa Margarita, predecessor in interest of the United 
States of America, owned 38,759 acres of land riparian to the stream in question 
That court likewise found that the normal flow of the river is insufficient for all 
of the riparian needs of Rancho Santa Margarita, predecessor in interest of the 
United States of America. Likewise found was the fact that 12.375 acres of those 
riparian lands were capable of and adapted to practical and profitable irriga 
tion. Equally important is the fact that 30,289 acre-feet of water per annum 
from the Santa Margarita River was useful, valuable and necesssary. Premised 
upon the findings of the trial court and upon the decision of California’s highest 
court when the matter was on appeal before it, the parties to that litigation 
concluded their differences, declared their rights, and fixed their aliquot shares 
of all the waters of the Santa Margarita River. Attached hereto is a copy of 
that stipulated judgment, marked Exhibit A, and by reference incorporated into 
this complaint. 


VI 
As successor in interest of the Rancho Santa Margarita, a party to the above 
mentioned adjudication proceeding and to the stipulated judgment, the United 
States of America is entitled to, and claims all rights, titles, interests, and 


privileges of said Rancho Santa Margarita 
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Vil 


Camp Joseph H. Pendleton is the only Marine Corps establishment located on 
the West Coast of the United States with facilities adequate to receive and train 
replacements and other miltiary personnel in all phases of amphibious and land 
warfare for later assignment to combat forces of the United States Marine Corps 
now engaged in warfare in the Far East. In order that the warfare may be 
successfully prosecuted it is essential that there be maintained at all times 
an adequate supply of water at this great military establishment which is so 
vital for the National Defense. 

Moreover, the United States Nava] Hospital above-described is presently 
utilized and will in the future be utilized to care for combat casualties from the 
Korean conflict. The United States Naval Ammunition Depot above-described 
is now utilized for the purpose of supplying ammunition to all elements engaged 
in the Korean conflict. 

VIM 


Those rights to the use of water described above have, since the acquisition 
of the property to which those rights are appurtenant, been applied to a beneficial 
and consumptive use by the United States of America in the performance of the 
varied functions of the military establishments more particularly mentioned in 
Paragraphs II and VII hereof. All of the water which was accorded to the 
Rancho Santa Margarita by the stipulated judgment is required to supply the 
requirements of Camp Pendleton, the United States Naval Hospital and the 
Naval Ammunition Depot. To meet the great demands arising from these 
military installations for military, agricultural and other needs, the United 
States, as against the defendants herein named, asserts that it has a paramount 
right to 35,000 acre-feet of water annually from the Santa Margarita River. 
That quantity of water must be derived not only from the surface flow which, 
as indicated, is intermittent, but must likewise be pumped from the great sub- 
terranean basin described in some detail in the earlier paragraphs. For the 
purpose of this cause the United States of America, adopting the findings of the 
Supreme Court of the State of California, considers and accordingly claims that 
the surface stream and subterranean basin constitute a single source of supply 
of water. During any period when the quantity of water exceeds the military 
demands described in this paragraph, it is utilized by the United States of 
America for agricultural purposes, as it was historically used by the Rancho 
Santa Margarita, predecessor in interest of the United States of America. 
Though the agricultural use of water varies as the demands for military uses 
fluctuate, the United States of America, however, asserts its rights to the full 
use of water for agricultural purposes as enjoyed by the above-mentioned Rancho 
Santa Margarita. 

Ix 


In direct violation of the rights of the United States of America and in 
complete disregard of the need of the water in question for National Defense, 
the defendants by reason of their diversions from the Santa Margarita River up- 
stream from Camp Pendleton, have caused the intrusion of salt water from the 
Pacific Ocean as described above, to the irreparable damage of the United States. 
They have likewise repeatedly through overt acts displayed their disregard for 
the rights of the United States of America and have declared their adverse 
claims in contravention of the rights of the United States of America. They 
have likewise repeatedly asserted that their rights, though acquired subsequent 
to and with full knowledge of the rights of the United States, and its predecessor 
in interest, and the needs of the United States for the military purposes men- 
tioned, are paramount to the rights of the United States of America, and pro- 
ceeded to encroach upon and now are encroaching upon and threaten to con- 
tinue to encroach upon the already insufficient supply of water required for the 
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Nation’s defense in connection with Camp Pendleton, the United States Naval 
Hospital, and the Naval Ammunition Depot. 

WHEREFORE, in contemplation of the threatened destruction, by the diversions 
and adverse claims of the defendants named, of the military installations above- 
described so essential to our Nation’s welfare, the United States of America 
prays: 

1. That all of the defendants named in this action be required to answer this 
complaint and set up fully their claims to the use of water from the Santa 
Margarita River. 

2. That this Court quiet the title of the United States of America in and to 
its rights to the use of water in the Santa Margarita River, and that it adjudge, 
declare, and determine that all of the rights of the United States of America 
in and to the Santa Margarita River are paramount to the rights of the 
defendants herein named, and that the rights claimed by the defendants are 
subject and subordinate to the rights and interests of the United States of 
America. 

3. That this Court declare and determine that all of the rights of the United 
States of America are paramount and superoir to those of the named defendants 
by virtue of the riparian character of the lands above mentioned and the owner- 
ship of them by the United States, and by reason of its acquisition of the above- 
mentioned rights to the use of water and the application of those rights to mili- 
tary purposes. This Court is likewise requested to declare as against the named 
defendants that by reason of the nature of the rights of the United States and by 
reason of its application of those rights to a beneficial use, and the great need 
for water to meet the military demands above described, the United States is 
entitled to take, use, and enjoy without interference by the defendants all of said 
water which it claims for the military needs above described, for agricultural 
purposes, and generally for the purposes which have been stated. 

4. That all of the rights asserted by the defendants in this cause to the waters 
of the Santa Margarita River are subject and subordinate to the rights of the 
United States of America to the continued flow undiminished over, above, and 
through the lands described, including the rights of the United States of America 
in the subterranean basin to which reference has been made. 

5. That the United States of America, against the named defendants, as suc- 
cessor in interest to the rights of the Rancho Santa Margarita, is entitled to 
enjoy each and every right, privilege, and interest of said Rancho Santa Mar- 
garita, including the impounding of that water or any part of it if found that 
the water may be better utilized by providing storage facilities. 

6. The United States of America further prays that this Court not only quiet 
the title of the United States of America to the aforesaid rights as against the 
defendants, but that it forever enjoin those defendants from encroaching or 
infringing upon or threatening to encroach or infringe upon the rights of the 
United States of America as hereinabove set forth. 

7. The United States of America further prays that this Court provide such 
means for the enforcement of the decree sought by this complaint as may be 
necessary ; and for such other further relief as may be proper. 


A. DEvitr VANECH, 
Assistant Attorney General, 
Washington, D. C. 
ERNEsT A. TOLIN, 
United States Attorney, 
Los Angeles, California. 
Betry MARSHALL GRAYDON, 
Asst. U. S. Attorney, 
San Diego, California. 
WititIAm H. VEEDER, 
Special Assistant to the Attorney General, 
Washington, D. C. 
Davit W. AGNeEw, 
Attorney, Department of the Navy, 
Washington, D.C. 
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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 
IN AND For THE COUNTY OF SAN DIEGO 
Cosgrove & O'Neil, Los Angeles, Calif., Attorneys for Plaintiff 
O'Melveny & Myers, Los Angeles, Calif., Attorneys for Defendants 
No. 42850 
STIPULATED JUDGMENT 


Rancho Santa Margarita, a corporation, Plaintiff, vs. N. R. Vail, Mary Vail Wil- 
kinson, Mahlon Vail, Edward N. Vail, Margaret Vail Bell, The Vail Company, 
an association of persons transacting business under that common name, N. R. 
Vail, Mary Vail Wilkinson, Mahlon Vail, Edward N. Vail and Margaret Vail 
Bell, as Trustees of said Vail Company, Mahlon Vail, Executor of the Estate of 
Margaret R. Vail, deceased, and Laura Perry Vail, Executrix of the Estate of 
William Banning Vail, Deceased, Defendants; Guy Bogart, Lucy Parkman 
Bogart and Fred Reinhoid, Exrecutors of the will of Murray Schloss, deceased, 
and Philip Playtor, Interveners 


This cause came on regularly for trial in the above entitled court and depart- 
ment thereof on Monday, October 18, 1926, at the hour of 10:00 o'clock A. M., 
before the court, Honorable L. D. Jennings, Judge, presiding ; Messrs. Hunsaker, 
Britt & Cosgrove appearing as attorneys for the plaintiff, Messrs. Haas & Dunni- 
gan, Messrs. Ward, Ward & Ward, Messrs. Stephens & Stephens, and Messrs. 
O'Melveny, Milliken & Tuller, appearing as attorneys for defendants, and Walter 
Gould Lincoln, Esq., appearing as attorney for interveners. The introduction of 
evidence, oral and documentary, being completed, arguments, oral and in writing, 
having been submitted, the court having considered the same and being fully ad- 
vised in the premises, findings of fact and conclusions of law having been signed 
by the court and filed with the clerk thereof, and judgment on said findings and 
conclusions having been signed and entered ; defendants and each of them thereon 
appealed from said judgment and from each part thereof, but said interveners 
did not appeal from said judgment; the Supreme Court of said State of Cali- 
fornia upon said appeal having reversed said judgment and directed a new trial 
upon certain issues designated in the opinion of said court reported Rancho Santa 
Margarita a corporation, vs. Margaret R. Vail, et al., L. A. No. 15078, 11 Cal. (2nd) 
501, and said plaintiff and defendants having stipulated to the entry of the fol- 
lowing judgment, 

Now, therefore, It Is Ordered, Adjudged, and Decreed that: 

Section First: The plaintiff, Rancho Santa Margarita, a corporation, and de- 
fendants, N. R. Vail, Mary Vail Wilkinson, Mahlon Vail, Edward N. Vail, Mar- 
garet Vail Bell, the Vail Company, an association of persons transacting busi- 
ness under that common name, N. R. Vail, Mary Vail Wilkinson, Mahlon Vail, 
Edward N. Vail, and Margaret Vail Bell, as Trustees of said Vail Company, Mah- 
lon Vail, Executor of the estate of Margaret R. Vail, Deceased, and Laura Perry 
Vail, Executrix of the Estate of William Banning Vail, Deceased, and interveners, 
Guy Bogart, Lucy Parkman Bogart and Fred Reinhold, Executors of the Will of 
Murray Schloss, Deceased, and Philip Playtor, have and each has rights in and 
to the waters of the Temecula-Santa Margarita River and its tributaries, and in 
and to the use of said waters for all beneficial and useful purposes on their respec- 
tive lands herein more specificaily described. 

Section Second: The plaintiff is entitled to take and use upon the whole or any 
part of its lands lying within the Rancho Santa Margarita y Las Flores, San 
Diego County, California, sixty-six and two-thirds percent (6624%) of the water 
of said Temecula-Santa Margarita River and all its tributaries which naturally, 
when not artificially diverted or abstracted, flows and descends in the channel 


thereof at that certain joint gaging station hereinafter in this judgment desig- 


nated as Measuring Station No. Six (6). 

Section Third: Defendants are entitled to take and use upon the whole or any 
part of their lands hereinafter mentioned, thirty-three and one-third percent 
(3314%) of the water of said Temecula-Santa Margarita River and all its trib 
utaries which naturally, when not artificially diverted or abstracted, flows and 
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descends in the channel thereof at that certain joint gaging station hereinafter 
designated Measuring Station No. Six (6). 

The lands of the defendants herein referred to consist of those certain lands 
in Riverside County, California, known as Pauba Grant, Lots A, B, C, and D, 
of Little Temecula Grant, or Rancho as shown on the Wolf partition map of 
Little Temecula Grant as described in the final decree of partition in the case 
of William Wold vs. Ramona Wolf, being Case No. 5756 of the Superior Court 
of San Diego County, State of California, said final decree of partition being 
recorded in Book 199 of Deeds, page 464, et seq., records of San Diego County, 
California, the southeasterly approximately one-half of Temecula Grant, exclud- 
ing therefrom the town site of the unincorporated city of town of Temecula 
and the various parcels of land owned by persons other than the defendants 
herein, as shown by map entitled “Triangulation Map of Pauba Ranch and 
Vicinity, Riverside County” received in evidence in this case and marked “Plain- 
tiff's Exhibit No. U-4”, which exhibit has been incorporated into and constitutes 
a part of the Transcript on Appeal in this action (reference is hereby made to 
said Transcript and to said Exhibit No. U-4 and by such reference said exhibit 
is incorporated into and constitutes a part of this judgment), Santa Rosa 
Grant, and Vail government lands, which said Vail government lands, approxi- 
mately four hundred sixty (460) acres in area, are more particularly described 
as: Those certain lands lying within sections twenty-one (21), twenty-seven 
(27), twenty-eight (28) and twenty-nine (2%) of Township Eight (8) South, 
Range two (2) West S. B. M:, Riverside County, California, and being more 
particularly identified as Lots Nineteen (19), Twenty (20), Twenty-one (21), 
Twenty-six (26), Twenty-seven (27), Thirty (80) and Thirty-one (31) of Block 
Fifteen (15), and those portions of Lots Seventeen (17) and Eighteen (18) of 
said Block Fifteen (15) lying without but contiguous to the southeasterly 
boundary of Lot D of said Little Temecula Grant. 

Section Fourth: The intervener Philip Playtor is entitled to take and use 
upon the whole or any part of his lands riparian to said Temecula—Santa Mar- 
garita River, as hereinafter delineated and defined, one (1) miner’s inch con- 
tinuous flow of the waters of said Temecula-Santa Margarita River. The lands 
of said Philip Playtor riparian to said river are described as follows: The 
northwest one-quarter (NW) of the southeast one-quarter (SE14) and the 
south one-half (S44) of the south one-half (S42) of section thirty-three (33) 
and the southwest one-quarter (SW44) of the southwest one-quarter (SW) 
of section thirty-four (34), Township Eight (8) South, Range Three (3) West, 
S. B. M., Riverside County, California. 

Section Fifth: The interveners Guy Bogart, Luck Parkman Bogart and Fred 
Reinhold, as executors under the will of Murray Schloss, deceased, own certain 
real property in San Diego County, California, of which approximately twenty 
(20) acres are riparian to a certain tributary of said Temecula-Santa Margarita 
River by the name of Stone Creek and are susceptible of practical and profitable 
irrigation with the water of said creek, said approXimately twenty (20) acres 
being described as follows: The south one-half (S%4) of the northeast one-quarter 
(NEY) of the northeast one-quarter (NEY%4) of section four (4) Township 
Nine (9) South, Range Three (3) west, S. B. M., San Diego County, in said 
state. Said interveners are entitled to take from the surface and subsurface 
waters of said Stone Creek and use the same on said twenty (20) acres riparian 
to said Stone Creek, throughout said dry or irrigation season of each calendar 
year and from the Ist day of May of each year until the 3ist day of October 
of the same calendar year, the entire flow of the waters of said Stone Creek 
and all its tributaries which naturally, when not artifically diverted or ab- 
stracted, flows or descends in the channel thereof to and upon said twenty (20) 
acres parcel; and are entitled to take from said Stone Creek, during the rainy 
or winter season of each year, for use upon said twenty (20) acres of riparian 
land for all beneficial purposes, five (5) miner’s inches continuous flow. 

Section Sixth: The waters of said stream and its tributaries herein appor- 
tioned to the interveners shall be deducted from the fractional part of the 
waters of said stream herein allotted to plaintiff. 

Section Seventh: For the purpose of dividing among, and allocating to, the 
parties of this action, the waters of the Temecula-Santa Margarita River and 
its tributaries, at the places and in the amounts specified in this judgment, the 
plaintiff and the defendants immediatelly shall establish, and thereafter shall 
maintain jointly (unless established @nd/or maintained by U. S. Geological 
Survey, Division of Water Resources State Department of Public Works, or 
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other public body), stream-flow (automatically registering) gaging stations at 
the following three locations on the Temecula-Santa Margarita River: 

Station No. One (1): The upper end of Nigger Canyon at or near the present 
location of the Nigger Canyon gaging station; 

Station No. Three (3): The upper end of Temecula Gorge, immediately down- 
stream from the confluence of Murrieta Creek, at or near the present location 
of the Temecula Gorge gaging station; 

Station No. Six (6): The Narrows, at or near the present location of the 
Ysidora gaging station. 

And plaintiff and defendants shall establish and maintain jointly (unless 
established and/or maintained by U. 8. Geological Survey, Division of Water 
Resources, State Department of Public Works, or other public body), gaging 
stations for measuring (and automatically registering) the surface flow of said 
stream, or any of its tributaries, at any point thereon where the plaintiff, the 
defendants, or the interveners, or any of them, hereafter may construct or 
maintain appliances for the diversions of the surface flow of said stream, or 
any of its tributaries. (The cost of establishing and maintaining joint gaging 
stations as are required hereunder, including the taking of measurements and 
observations thereof, shall be borne equally by the plaintiff and the defendants.) 

Each party shall establish and maintain meters to determine and automatically 
register the amount of the underground waters abstracted or diverted by such 
party from the underground waters of Temecula-Santa Margarita River and/or 
its tributaries by means of wells, either artesian or pumped (except windmill 
wells and/or domestic use wells of the parties and/or their tenants) ; such meters 
shall be of a type which will meet the approval of both plaintiff and defendants 
or the approval of either party and the engineer in charge of the Los Angeles 
oftice of the U. S. Geological Survey, and shall be installed and maintained in 
such manner and place as to be available for inspection by either plaintiff or 
defendants at all times. 

Section Eighth: Whenever the total normal flow of said Temecula-Santa 
Margarita River (when not artificially diverted or abstracted) measured at 
gaging station No. Three (3) exceeds the total normal flow measured at Gaging 
Station No. Six (6), then and in that instance the flow of said stream at said 
Gaging Station No. Three (3) shall be considered as the total flow of said 
stream, and at such time the apportionments and allotments herein provided for 
shall be predicated upon the flow of said stream at said Gaging Station No. 
Three (3). 

Section Ninth: For the purpose of apportioning to defendants thirty-three and 
one-third percent (3314%) of the waters of said stream as in Section Third 
provided, it shall be deemed that an amount of water equal to one-half (14) the 
surface flow at Station No. Six (6) of Station No. Three (3), whenever the flow 
is the greater (as provided in Section Eighth), pumped and/or diverted from the 
subsurface and/or surface waters of said river at points upstream from said 
Station No. Three (3), shall constitute thirty-three and one-third percent 

(3314 9%) of the waters of said stream. 

It is recognized that the practical operation of the various pumping plants 
upon the defendants’ lands for irrigation makes it difficult, if not impossible, 
for defendants to abstract and divert each day an amount of water the exact 
equivalent of the proportion of the stream flow measured at Station No. Six (6), 
or Station No. Three (3) to which defendants are entitled under this decree. 
Accordingly, whenever it is observed that defendants are abstracting and divert- 
ing, or have abstracted and diverted surface and/or underground waters in 
amounts in excess of that to which they are entitled hereunder, defendants, 
upon learning or being informed of such fact, thereupon shall reduce their diver- 
sions below the amount to which they are entitled under this decree, and shall 
continue such reduced diversions for the same period of time as near as is 
practicable and in an amount equivalent to the amount of water which defend- 
ants had diverted in excess of that to which they were entitled under this 
decree. 

Section Tenth: In addition to the thirty-three and one-third percent (3314%) 
of the waters of said stream herein in Section Third allotted to defendants, they 
may also divert or abstract from the underground waters of said Temecula- 
Santa Margarita River, but not from the surface waters of said stream, at the 
places, during the times and upon the conditions herinafter in this Section 
specifically set forth, but not otherwise, a specified amount of subsurface water 
herein in this judgment referred to as “Storage Water.” The amount of Stor- 
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age Water which the defendants may divert or abstract during any irrigation 
season shall be determined by the elevation of water (When not artificially dis- 
turbed) on May ist of each year in a certain well located on defendants’ land 
known as Windmill Well, in accordance with the following table: 


Depth of water below ground Amount of Storage Water defend- 
surface as shown in caseing ants may divert and apply to bene- 
of Windmill Well on May Ist ficial use during irriyation season 
(acre feet) 
I a i ier reelected ie canna gine eNniebis 1, 500 
i i a te at alec ticlaieitgubabaatnindied 1, 125 
I a a a as als hese caldesdiien 750 
a ca inns acai lee nep NI deine ii 375 
I I aS ca ni sities enn eng tea ne seeding None 


At depths to water intermediate to those above stated proportionate quantities 
of water may be taken. 

The spreading of floodwater which does not involve surface impoundment 
(either temporary or otherwise) but which may raise the level of water in the 
underground basin in which said Windmill Well is drilled and upon which said 
well is located, shall not be considered as an artificial disturbance of the eleva- 
tion of water in said Windmill Well. Storage water may be directed and used 
only upon said lands of defendants hereinbefore described and not elsewhere. 

For the purpose of indicating the places at which said Storage Water may be 
pumped, reference is hereby made to “Plaintiff's Exhibit No. 265.” Said Fyx- 
hibit by reference has been incorporated into and constitutes a part of the 
Transcript on Appeal in this action. Reference is hereby made to said Tran- 
script and to said Exhibit No. 265 and by such reference said Exhibit is in- 
corporated into and constitutes a part of this judgment. 

Shown upon said Exhibit No. 265, and extending in a generally northerly and 
southerly direction, is a certain line of wells (hereafter referred to as the B 
line of wells) designated on said Exhibit as E-3, E-2 North, E-1 North, FE-1 
South, and E-2 South. 

Easterly thereof, shown upon said Exhibit, and extending in a generally north- 
westerly and southeasterly direction, is a certain line of wells, hereafter re- 
ferred to as the p. V. line of wells) designated on said Exhibit as P. V. 9, P. V. 6, 
and P. V. 6X. Immediately adjacent to said p. V. line of wells and parellel 
thereto, is a certain highway commonly known as Old Warners Ranch Road 
(Now not in common use). 

(a) Not more than Thirty percent (30%) of said Storage Water which defend- 
ants are entitled to pump during any irrigation season may be pumped from 
that portion of defendants’ lands lying between a line drawn through said FE 
line of wells and extended across said underground basin, and a line drawn 
through said P. V. line of wells and extended across said basin. 

(b) At least seventy percent (70%) of said Storage Water which defendants 
are entitled to pump during any irrigation season shall be pumped from that 
portion of defendants’ lands lying easterly of a line drawn through said P. V. 
line of wells and extended across said underground basin. 

The well hereinbefore described as Windmill Well is situated on Pauba Grant 
South sixty-seven degrees fifteen minutes (S67 deg. 15 min). East of B. M. lla 
distance of approximately eleven hundred (1100) feet, and South fifty-seven 
degrees twenty minutes (S47 deg. 20 min)m West of B. M. 12 a distance of 
approximately fifteen hundred eighty (1580) feet, said bench marks being desig- 
nated as Nos. 11 and 12 on said Exhibit No. 265. 

Should said Windmill Well collapse or otherwise cease to be available or useful 
for the purpose of determining ground water elevations in the vicinity thereof, 
then another well shall be drilled by the defendants in the same general location 
at approximately the same ground surface elevation above sea level, but not to 
exceed a distance of one hundred (100): feet from the location of said Windmill 
Well. Such new well shall be approximately the same depth and diameter of 
casing as said Windmill Well. In event the parties hereto are unable to agree 
upon location, depth and diameter of casing of such well, these matters, upon 
petition of the parties hereto or either of them, shall be determined by order of 
this court. 

For the purpose of determining defendants’ total diversions of the waters of 
the Temecula-Santa Margarita River and its tributaries (meaning thereby to 
include both the allotment of thirty-three and one-third percent (3314%) of 
the waters of the river as defined in Section Third, and the additional Storage 
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Water as defined in this Section Tenth hereof), any water abstracted or diverted 
by defendants from the underground waters of said river (including under- 
ground basins of percolating water within the watershed of said river and its 
tributaries) by use of wells or pumps or other means of diversion, whether now 
existing or hereafter established, except as hereinafter in this section provided, 
shall be added to any surface diversions by the defendants from the waters of 
said river. Such abstractions by the defendants of the underground waters of 
the Temecula-Santa Margarita River are, and for all purposes of this judgment 
shall be (except as hereinafter provided) considered as diversions of the waters 
of said river, and are and shall be chargeable against the fractional part of the 
surface flow of said stream and the additional amount of Storage Waters herein 
allotted to defendants. 

Water abstracted or diverted from said underground Water of said river which 
shall not be subject to the provisions of this section are as follows: 

1. Windmill wells maintained by defendants for the purpose of supplying 
water for cattle. 

2. Water used by defendants or their tenants for domestic use exclusively 
(but not including any irrigation use) : 

3. Waters which defendants may pump directly into the surface flow of said 
stream pursuant to the requirements of Section Eleventh hereof. 

Section Eleventh : 

Part I. During the irrigation season of each year, to wit, May 1 to October 31, 
inclusive, excepting as otherwise in Part 1 of this Section permitted, defendant 
shall cause to be maintained at Gaging Station No. Three (3) a constant flow 
of water of not less than three (3) cubic feet per second (one (1) cubic foot 
per second being the equivalent of fifty (50) miner’s inches). 

The surface flow at said Station No. Three (3) may be permitted to fall below 
three (3) cubic feet per second during said irrigation season upon the follow- 
ing conditions and not otherwise: 

1. Said surface flow shall not be permitted to fall below three (3) cubic feet per 
second for any continuous period of more than ten (10) days: 

2. An interval of at least ten (10) days shall elapse between periods during 
which said surface flow falls below three (3) cubic feet per second: 

3. Defendants shall contribute to the surface flow at Station No. Three (3), 
by means of pumping from Temecula Alluvial Basin, or otherwise, an amount 
of water equal to the amount that the actual flow during said period was less than 
the required flow of three (3) second feet ; 

4. Such contributions shall be made at the same rate and over the same period 
(as near as practicable) as the rate at which said surface flow was less than 
Three (3) second feet ; 

5. Such contributions shall be made immediately following the period in 
which said required flow of three (3) second feet was not maintained ; 

6. Defendants by means of pumping underground waters directly into the 
surface flow of the stream or otherwise during any period in which said required 
flow of three (3) second feet was not maintained, shall always maintain a con- 
stant surface flow at Station No. Three (3) of not less than two (2) second 
feet. 

Part II: In the event that, during the irrigation season of any year, to wit, 
May 1, to October 31, inclusive, the irrigation of crops on said lands of de- 
fendants reasonably requires more water than they otherwise are entitled to take 
under this decree, defendants may abstract and divert underground waters only, 
in amounts in excess of that to which they are otherwise entitled hereunder. 
Such excessive diversions may be made upon the following conditions and not 
otherwise ; 

Excessive diversions shall not continue for a period to exceed eight (8) days 
consecutively : 

2. Following any period of excessive diversion, an interval shall elapse he- 
fore any further period of excessive diversion, which interval shall not be 
less than the number of days during the period of excessive diversions im- 
mediately preceding ; 

3. Defendants shall reduce their diversions below the amount to which the) 
are otherwise entitled under this decree, such reductions to be in an amount 
not less than the amount of water which defendants have diverted in excess 
of that to which they are otherwise entitled under this decree; 

4. Such reductions of their diversions shall be made by defendants immedi- 
ately following the period during which such excessive diversions were made 
and shall be completed within ten (10) days thereafter ; 
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5. Defendants, at least one (1) day in advance of the commencement of 
such diversions, shall advise plantiff in writing of their requirements and of 
their intention to avail themselves of the privilege of excessive diversions af- 
forded under part II of this section. 

Parts I and II of this Section Eleventh are complementary one of the other 
and not inconsistent one with the other and hereafter shall be so construed. 
The purpose of Part I is to require defendants to maintain a constant flow at 
Station No. (3) Three of not less than three (3) cubic feet per second excepting 
under the conditions stated when the flow may be permitted to fall below 
three (3) cubic feet per second but not below two (2) cubic feet per second, 
and when such diminution of the stream flow occurs the amount of such diminu- 
tion shall be contributed by the defendants by pumping directly into the surface 
flow of the stream from the Temecula Alluvial Basin or otherwise. Part II 
permits defendants under the conditions stated to use for short periods amounts 
of water in excess of their allotment but requires them to contribute shortly 
thereafter the amount of such excessive diversions by reducing (in an amount 
not less than the amount of such excessive diversions) the amount of the diver- 
sions to which they are otherwise entitled. No part of such excessive diver 
sions is required to be contributed by defendants through direct pumping from 
the subsurface waters of the Temecula Alluvial Basin into the surface flow 
of the stream if, during the period of such excessive diversions, the constant 
stream flow at Station No. three (3) equals or exceeds three (3) second feet. 

Section Twelfth: Defendants at all times shall be entitled to divert from the 
Temecula-Santa Margarita River and its tributaries, and to apply to beneficial 
use upon their said lands, an amount of water equal to one-half of the amount 
which the plaintiff is entitled to divert from said river and its tributaries and 
apply to beneficial use upon its lands. 

For the purpose of determining the amount of water which defendants are en- 
titled to divert and apply to such beneficial use, computations of the amount 
of water diverted and applied to beneficial use by each of the parties hereto shall 
be made monthly, based on joint measurements maintained as herein required. 
In event said measurements disclose that the amount of water which defendants 
are entitled to divert and apply to beneficial use pursuant to the provisions of 
this judgment is less than one-half the amount being applied to beneficial use by 
plaintiff, thereupon defendants shall be entitled to increase their diversions and 
applications to beneficial use to an amount sufficient to make defendant's diver- 
sions and applications to beneficial use equal to one-half the amount diverted 
and applied by plaintiff; provided, however, that such additional diversions and 
applications, if and when made, shall be in addition to diversions made under 
Sections Third and Tenth hereof, and shall be made by defendants during the 
irrigation season in which such right accrues, or in the first subsequent season, 
or part in the same season and the remainder in the first subsequent season, and 
such diversion, if any, shall be made by pumping from the underground basin at 
points easterly from said P. V. line of wells. 

Section Thirteenth : Each of the parties hereto shall have the right to construct 
dams or reservoirs on its or their respective lands or elsewhere, for the purpose 
of intercepting or impounding or conserving such party’s share of the fiood 
waters of said river and its tributaries; provided, however, in the event any 
such dam or reservoir is hereafter constructed by defendants for such purpose, 
the rights of defendants to abstract and divert Storage Waters pursuant 
Section Tenth hereof shall cease and terminate. 

Defendants shall not make, during any irrigation season, any surface diver- 
sions of the waters of said river at the Bridge Pumping Plant, the Cantarini 
Pumping Plant or the Tule Pumping Plant referred to in the findings herein, or 
at any other point on said Temecula-Santa Margarita River below the point of 
Rising Water as shown on said Exhibit No. 265 

Section Fourteenth: The plaintiff, Rancho Santa Margarita, a corporation, 
shall have and recover of and from the defendants, its costs and disbursements 
herein taxed at Six Thousand Thirty-Six and 62/100 Dollars ($6,036.62). 


to 


Dated at San Diego, California, this 26th day of December 1940. 
GORDON THOMPSON, Judge. 


Records indicate that this judgment was recorded in San Diego and Riverside 
Counties on 26 December 1940. 





